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PREFACE. 



THE following SikSlion of Ruks is part of 4 
colledtion originally made by the com- 
{nkr in the courfe of his pra£bicej for his own 
private ufe : but as they ^peared to him^ in 
A>nie nneafure^ to Ih^w what is the fnjent prac* 
tice of the court in which they were inade> he 
conceived they would be ferviceable to the pro* 
feflion; and in order to make them as much itx 
as was in his power^ he has ftdded Aich Notu 
chereon as thirteen years conftant pradicc; in town 
has enabled him % and which he prefumes will| 
in general, appear correA, at leaft he has done 
his endeavours to make them lb i* and thereiQ 
will be found interfperfed a few ^ajes mpoiffts of 
fraSice not in print, 

* The ccmipilsr was articled in London (where he (erve4 
his derkfliip* and has ever fin^e pradifed) In Tri« vac 17S2; 
admitted in the coarts of King's Sench and Common Pleaa 
\vi Hil. Term* 1790* and in the court of Chancery in cIm 
JrL yac. fbQowin|;. 

A % And; 






iv PREFACE, 

And the compiler's aim in this feleftion being^ 
to aflift xht junior part of that branch of the pro- 
fefljon of which he is himfelfa member, in acquir- 
ing a competent knowledge of the fraffice of the 
court of King's Bench, he now dedicates the whole 
to them ; hoping it may contribute towards en- 
abling them to paake tjie remarjj: of the very in-r 
ftruftive writer of a late publication *, who fecms 
to think that *^ formerly the attorney of a court 
knew the practice of his court, but that now, 
he knows nothing of the matter," lefs appli- 
cable in future than it has hitherto been ; and 
which obfervation, with the one of a celebrated 
noble writer's f , that " every man is a deitor 
*' to his profeffion," induced the compiler to ofier 
his, the prefent Seleftion. 

He therefore trufts they will yiew this attempt 
to aflift the junior part of them with their accuf- 
lomtd indulgence-^ elpecially as it feems the^^//^ 
acquifition of legal knowledge is by no means to 
be confidered as a matter of contempt J j and 
Ihould it prove in any degree ufeful, the end for 
Tjvhich it Avas compiled will be attained. 

Mark Lane, London, W. H A N D S. 

2d Odlober, 1795. 

^ The Barrifter, f Lord Bacon. 

I Simpfoa's Reflediions, by Dawes. 
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RULES m PERSONAL ACTIONS 
king's BENCH. 
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(tf) T^uejday next after three fFeeks 
fr^m Eafter Day, in the 23^ Tear 
of King George the Third. 

P. and another^ 7 T T ^^-^ reading the affi- Nifi, to dif- 
•tA / N ^ I ^"^^ davit of the defendant, viiegeu perfon 

D. (c) J / \ T^ • J J 1 1 '^^ ^^'"2 com. 

^ ' (i;Itis ordered^ that the monbaii. 

flaintifs, upon notice of this rule to be giveh ^'^^^'^^^^^ 
to their attorney, (hall, upon Thur/day next 
nfter three fVeeks from Eafter day, fliew caufe 
why the defendant ihould not be difcharge4 

{a) All rules are thus intitled, on the day they are made. 

\h) The plaintiff^s name always ftandihg firfl: in thc^ 
rule, the word ^ againfl" becomes ufelefs^ and is ' 
omitted. 

{c) In this SeleaioA the letter " P.**' is in getieral ufed 
fot the plaiatiff' 8 name, and the letter " D." for the de- 
feadant's. 

B out 



JlULES IN PERSONAL ACTION* 

out of the cuftody oftbe Jheriff of the \ounfy 
of Mtddkfex^ as to this aftion, upon filing 
common bail's and why the flaintiffs fliould 
not pay the cofts of this application, to be 
taxed by the mafter — upon the motion of Mr. 

By the Court (^. 

.feO Thefe words are figned l>y the clerk of the rul^^ 
ion the right hand fide of the foot of every rule. 



. c •- * 
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Abtoiute ^^ ^ amtber^ i 1 tJ PO N reading the rtile 
thereon. D. J n^^ in "this calife, ttn 

Tttefdajf fiext after three weeks from Eafter day 
in this term, and upon hearing. Mr. Lambc 
of counfel for the plaintiffs, and Mr. Erfkinc 
of counfel for the defendant i It is ordered, that 
the defendant be difcharged out of the cuftody 
qf the Jheriff of the county of Middlefex, as to 
thia adion, upoa filing common bail; ind 
that fo much of the (aid rule as relates to the 

^ flmtiffh 



1}>I The &iNG»s SEisrcH. ^ 

ptdinfiffs paying the dofts of this application 
be difcharged* 

J certify^ that an appearance ^Ooas entered certificate of 
in the witbin-named caufe, the aytb (f Lw^^^***^* 
Jfril-vj^'^. 

John Yates, Dep. Phil* 



'** "J". ''*'! " "^ " '* *. ' .! ' .*. ' I ' ' ^ ' J i * ' ■ 



IN cafes where privileged perfons* are 
isirrefted% it is a . motion of courfe, on a fhorC 
aiEdavit of the fafts, for a rule nifi to dif- 
tharge them ; and in fuch of the cafes as com- 
tnon bail is required on the difcharge, a rule 
nifi to the above effeft will be granted, which^ 
W^hpther caufe.be Ihewiior not,, if it clearly 
appears that the piai'ty is ; intitled . to privilege^ 
. willj.either on Ihewing caule, or on an affidavit 
of tbe.fcrvice of the rple. mfi> if no caufe is 
ihewn, be. made abfolu^e, . but not commonly 
with cofts t * 

As where one of his ipajefty^s fervants in 
ordinary, namely^ the gentleman of the biit- 
tery, had been arretted i oni the morion of Mr* 

• Sdloil's Pn 55. Tidd^s ?r. Jjli. and Iixipey's Pr. 66. 
t And fee Holiday et al, v* Col. Pitt, a Stra. 995. 

B a Manley^ 



TIULES IN PERSONAL ACTIONS 

Manley, the above rule nifi was granted ta 
difcharge him ; which was afterwards, on hear- 
ing Mr. Lambe againft it, made abfolute, 
but without cofts, and the laft of the above 
rules was drawn up thereon *. 

So thefe rules may in like manner be ob- 
tained to difcharge a defendant on his being 
arretted, where it appears from the affidavit to 
hold to bail that he is not liable to give fpecial 
bail, or that the affidavit is defeftive f , as if the 
defendant be arrefled in any of the other cafes 
enumerated in the books of praftice, where it 
is held he cannot legally be held to bail J 5 or 
if the affidavit be not fufficiently pofitive, or 
4does not fhew a fubfifHng debt, or how it arofe, 
or is inaccurate, or if feparatc aftions are in- 
cluded in the fame affidavit § • 

When the abfolute rule is drawn up, if com- 
inon b^il be required, it fhould be filed with 
the clerk of the common bails, if the action is 
by bill; but if by original, an appearance 
Ihould be entered with the filazer, who will 

• Merrick and another v. Holies, E. T. 33d Geo. III. 

f 2d Wynne's Eunomus, 136, 2d ed. 

i Sellon's Pr. 38. Tidd's Pr. 28. and Impey's Pr. 59, 

2d ed. 

§ Sellon'sPr. no. Tidd'sPr. 39. and Impey 's Pft 68, 
Sfrded. 

thereon 
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thereon give a certificate thereof, at the foot 
or on the back of the rule, to the above efFc6t, 
and then a copy of the rule and certificate 
Ihould be ferved at the fherifF's office, and the 
originals fhewn ' at the time of the fervice ; 
when direftions will be given to the officer in 
whofe cuftody the defendant may be, to dif- 
charge him accordingly. 

The above rule nifi Ihould be ferved as all 
other rules are that require fervicci and are 
not for the purpofe of bringing the party into 
contempt in cafe of his difobedience to the 
rule, for thefe rriuft be ferved on the party 
perfonally, and the original fhewn to him at 
the time of the fervice * i but fuch of the rules 
in this Selection as are of the former defcrip- 
tion Ihould be ferved on the attorney (in a 
town caufe, but on the agent in a country one) 
of the adverfe party, either by delivering a> 
copy of it to him perfonally, or leaving it with 
his clerk or fervant at his dwelling-houfef, 
office, or chambers, and Ihewing the original 
to the perfon on whom it is ierved at the lame 
time s or by leaving a copy of it at the laft 

* The King v. Smithies, 3 Tcrn> Rep. 351. 
t Jones on the demift of (jriffiths v. Marih* 4 Term 
Repf 464, 

B 3 placQ 



RtJLBS IN PERSONAL ACTIONS 

place entered in the alphabetical book kept at 
the mafter's office for entering the refidence 
or place where attornies refident in towni or 
wirfiin ten miles of it, may be ferved with 
notices, fummonfes, orders and rules* But 
if there be no fuch entry on the book, then 
4the fixing up of the copy in the mailer's office 
is fufficient fervice * ; and a board is put up 
^gainft the fide wall in the open part of the 
King*s Bench office, adjoining the maftcr'3 
rooms, for the fixing up of the fame; 

Accordingly where an attorney had entered 
his place of refidence in the book, and after- 
wards removed; and before he had altered the 
entry a demand of a plea, which required to be 
ferved on him as agent for the defendant! wa^ 
ftuck up in the office, iqftead of being left at 
the place entered in the book; and for want of 
a plea judgment was figned; and it being an 
fL&iQn of debt on bond, a fieri facias was ifluedji 
and levied on the defendant's effects : the court, 
on the motion of Mr, Mingay, granted a rule 
nifi to iet afide the prbceedin^^ with colts 
for this irreguiarityi and wKIch afterwards, on 
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hearing Mr. Erlklne againft it^ was mad; 
abfolute *. 

it may not be improper here to obferyci 
that though where an affidavit is neccflary in 
fupport of the motion for any of the rules in 
this Seleftipn, it is in thefe notes recommended 
to be ihorfi yet the writer only means that 
prolixity ihould be avoided: for as it is th^ 
fuie of this court not to receive any fupple- 
plenty affidavit f, care muft be taken to in* 
iert eyery thing in it material to the poinf: 
in qu^ftion $ but then^ on the other hand^ it 
ihould contain nothing more^ and if it does 
not^ It will in general be mort. 

The true place of abode and addition of 
the deponent muft be inferted in the affida- 
vit J, and the body of it fhpuld not only be 
accurately drawn, but the title at the head of 
it muft be corredj for if the title be omitted, 
the affidavit cannot be read §/ nor can the 

• Woolcombe v. Froll, M. T. 27th Geo. III. See 
the rules, poft. 

f Heathfidd v. Chilton, 4 Burr< aK>z$; Cope and 
another v. Cooke, Doug, 450; and Jacks v. Pembertbft 
and another, j Term Rep. 55a. " * 

i Order M. T. 1663. 

I Sevan y. Bevaui 3 Term Rep, jfipz. 

B 4 court 
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court take any notice of it, even though the 
adverfe party fhould be willing to waive the ob- 
jection*; accordingly where the affidavit was 
intitled improperly, the court held the pro- 
ceedings founded on it irregular f ; and it may 
be obferved, that though an affidavit of the 
caufe of aftion, before procefs fued out, in order 
to hold the defendant to bail, may be regularly 
fworn before a commiflioner, although he be 
concerned as attorney for the plaintiff J, yet no 
other affidavit can be fworn before the attor- 
ney for the party on whofe behalf it is made j 
for if it is, it will be irregular §, and cannot 
be read j] • 

And now, if the affidavit be taken by a 
commiffioner, and the perfon making it ap- 
pears from his or her fignature to be illiterate^i 
the commiffioner mufl ftate in the jurat, 
that " The affidavit was read in his prefencc 
to the party making the fame, and that fuch 

♦ Owen V. Hurd, z Term Rep. 643. 
f The King v. th^ Sheriff of MiddlefeX| in the cauf<( 
of Rpbips V. Hall, 3 Term Rep. 133. 
t Order KT. l^^ 
$ Ibid. 

B The King r. Wallace, 3 Term Rep. 403^ 

party 
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party ftemed perfeftly to underftand the famei 
and alfo, that the faid party wrote his or her 
fignature in the prefencc of the commiflioner 
taking the faid affidavit * •" 

J Order E, T, 1791, 



ypQi* 
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luin ^' ]U^^^ reading the affidavit of A. bI 
'Wn, -D. i ( I ) It is ordered, that N^r. E. K 



N>ri for an 

torney to put 

and perfe<St b; 

pui iuant to his . /• i • i i • i • 

^dertaking. upon HOtice 01 this ruIe to be given to him 
(»)0fthefa<sb. qj. j^jg agent, Ihall, upon the morrow, fhew 

caufe why he Ihould not forthwith put in and 
perfedt bail for the defendant on the writ of 
alias teftatum Jpecial capias iffued in this caufe, 
purfuant to his undertaking — upon the motion 
of Mr, Shepherd. 

Abfoitttcthcrc- P. 7 UPON reading the rule made in thii 
(ORuicnio. ^* 3 caufe, on Wednejdarfy [6fr.] (i) the 
(2)of thefcr- affidavit of G. H. (ji) and upon hearing coun« 
wii. , fel as well for Mr. E. F. in the faid rule named, 

a3 for the plaintiffs It is ordered, that the faid 
Mr. F. do forthwith put in and perfeft bail 
for the defendant on the writ of alias teftatum 
Jpecial capiasy iffued in this caufe, purfuant to 
his undertaking — upon the motion of Mr, 
Shepherd for the plaintiff, and Mr* Erjktne 
for Mr. F. 



=ac 



IF an attorney undertake to put in bwj 
i^r tt^ defendant, the court wi]l oblige him to 

fulfil 
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fulfil his undertaking, even though he may 
hftve been' ifnpofed upon by the bailiff*; and 
H is of ceurfe on the application of the plaintiff 
to compel him f. And the court will, on fuch 
>An application, fupportcd by a fbort affidavit of 
the i4<^s> grant this rule nifi, and afterwards 
make it abfolute on an affidavit of fervice, or 
upon fhewing caufe, if the faft of the under- 
taking be c]ear> and then the abfolute rule 
thereon is drawn up to the above efie£t« 

* Loiytner v, HolliRer, z Stxa* 693* 
t &9gei!$ V. RiMv(S| « Tetm 4l€p» 4xt. 



IT 
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To return the P. 7 TT is Ordered, that the (i) Jheriff o{ tht 
"^"^* D. 3 €Ounty of Surrey (haUj within Jix days 

(I) Or 'Mate." ^ • r l- i u • l- 

. next after nouce of this rule to be given to brs 
under-Jheriff, peremptorily return the writ of 
(i) Or "lati- fpecial capias (2) iflued between the parties. 

Side bar. 

I F the IherifF does not return the writ with- 
out, which it is not cuftomary to do, this rub 
may iflue on the return day of the writ, by bill, 
and on the quarto die poft by original ; and ta 
prevent delay it is ufual then to obtain it, but the 
rule cannot regularly iflue before *i and it may 
be had (like all other fide-bar rules) of courfe at 
the clerk of the rules' office, without either ^ 
motion in court, or the fignature of counfel. 

This rule, as well as the fubfequent one to 
bring in the body, being for the purpofe of 
bringing the IherifF into contempt in cafe of 
his difobedience to the rule, it muft either be 
fcrved on the under-lheriflF himfelf, or on the 
clerk or agent at the under-fherifF's office, an4 

* The King v. the Sheriff of Cornwall, in the oaufe of 
Daw and Smith, i Term Rep. 552, 

". - fcrvic^ 
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fcrvice of it on the under-flierifF's agent in 
town is not good fervice*, neither is it on one 
of the undcr-lherifF's domeftics, as a maid fer- 
yantf; and the original rule muft be Ihewn at 
]Che time of the fervice J. 

In a town caufe, /• e. on an arrefl in London 
or Middlefex, this rule, as well as the one to 
bring in the body, is a four day rule^, exclu- 
five of the day of the fervice i| ; but in a country 
caufe, L e. on an arreft in any other city or 
county than London or Middlefex, it is a fix 
day rule, and the writ muft now be aftually 
returned on the day the rule expires; and in 
default thereof the plaintiff is at liberty to 
move for an attachment on the next day ^. 

But the rule cannot regularly iflue if the 
plaintiff has taken an afTignment of the bail 
bond4> nor if the fherifF appoint a fpecial 
bailiff to execute it at the plaintiff's requeft * *, 

♦ The King v. Coles, Doug. 404. 
f Loft, 301. 

X The King v. Smithies, 3 Term Rep. 351. 
5 Order T. T. 1 766. See 3d Burr. 1921. 
II Loft, 631. 
% Order M.T. 1791. 
i Lord Brooke v. Stone, i. Wil. 223. 4th cd, 

* * De Moranda and others v. Dunkin and otherS| 
^ Term Rep. 119. 

nor 
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nor If the fheriff has been out of dfEcc Ik 
months before the nile iflues^, /. e. lunaf 
months, and indudihg tl^ ddy he went out of 
Office t, wen though he has been requeued 
within the fix months, -for he eannot be kgaily 
called on otherwise than by this rule J; ^nd 
if the plaintifF fliouM Botwithftanding KTue the 
rule> and obtaiaan attachment £>>r not comply^ 
ii^ with it, the. court will fet fuch proceedings 
afide for irregularity, with cofts. So it feems 
if the parties: compromifo the«natter^ atjd after- 
wards rule die fheriff to - return the writ, ihc 
court widl difchargc « the mle,r and that widi 
c^ftst§. 

♦. »oth:Gcoj.nrc.Tj)^fica» 
t The King y^'Afidwley, Dcnig., 446. 
J The King v- Jones, 2 Tern^ Rep, t. 
{ Atchin V. Wells, j Terra Rep. 470. 



IT 



m 
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T is ordered, that the {i) Sheriffs if TbbHhgia. 
Londtm lhaH> within four days nextaf- (ij or «* late-r 



tcr notice of this rule to be given to their 
fec0uiaries, peremptorily - bring mto court thfe 
body of the d^mdant^ 
Side bar. 






WHEN the rule to return the writ is 
expired *, and the fherlfF has returned a cepi 
corpus to the writ (for which return a fearch 
fliould previoufly be made on the file of writs 
of tfie term the writ is returnable, kept by the 
cuftos brevium in the treafury-chamber at 
Weftminfter halU) and if bail fliould have 
been put in, an exception againfl: them having 
been entered in the judge's or filazer's book, 
and notice thereof fervedj this rule may be 
had to compel the fherifF to bring in the body, 
although he may be out of office before the 
rule iflues f, if it jfliie within fix lunar months 
after he went out of office J, 

• Hntchins v. Hird, 5 Term Rep. 479. 
t Order T.T. 1791. 
^ See the King y. Adderley} Doug. 446. 

UPOJf 
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For an 

meiit 



1 attach, jp. 1 TT PON reading the rule made in this 

bringing in the ^* J Caufe, On Mondo^j [^^0 ( > ) ^^^ 

, ^-^ - the affidavit of A. B. f a) j It is ordered^ that 

(i) The rule \ /' * 

Sc'^to? '** ^ ^"^ ^^ attachment iflbe againft the Jheriffs 
(s)Ofth«iaas. of London^ for /i&Wr conteit)pt» in not bringing 

into court the body of the defendant, pur-- 
fiiant to the faid rule — upon the morion of" 
Mr. Giles. 






WHEN the time for putting in and per- 
fefting the bail, and the rule to bring in the 
body, are expired, and the bail have not juftifi- 
cd, or the rule allowing them has not been 
ferved (for the fheriff is not difchargcd till 
the rule is ferved, though the plaintiff op* 
pofc the juftification of the bail, who are al- 
lowed*, nor even if the defendant be dead, if 
he died after the expiration of the rule f ) it is a 
motion of courfe for this rule, on a ihort affida- 
vit of the fads ; and fo it is for a fimiktr one 

* The King v. the Sheriff of Middlefex, in the caufe 
pf Metcalffe v. Aylett, 4 Term Rep. 493. 

t Same v. fame, in the caufe of Robins v* Hall, 
3 Term Rep. 133. 

for 
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for not returning the writ, if the fiieriff docs 
not return it agreeable to the rule, when the 
time &f putting in and perfeAing the baO is 
expired; and this is one of the rules that may 
be moved for on the laft day of the term*. 

The affidavit ought to ftate that the party 
called on by the rule was (erved with a copy of 
it ferfinalfy, and that the original was ihewn to 
him at the fame timef ; and the affidavit Ihould 
not be fwom before the plaintiflT's attorney or 
agent, for if it is the court will not receive it j:; 
and it muft be intided with the names of the 
pardes in the caule, for affidavits and motions 
for attachments in civil (bits are proceedings 
on the civil fide of the court until the attach* 
ments iffiie: but as foon as the attachments 
iilue the proceedings are on the crown fide, and 
from that time the king mull be named as the 
profecutor § ; therefore the rule for the attach- 
ment is drawn up by the clerk of the rules on 
the civil fide, but the fubfequent proceedings 
are trania&ed in the crown^office. 



• I Burr. 651. 

t The King v. Smithies, 3 Term Rep. 3SK 

X The King v. Wallace, ibid. 403. 

§ Wood V. Webb, ibid. 253. 

C Whctt 
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When the rule is drawn up, the plaintiff^ 
attorney fhould take it to his clerk in court in^ 
the crown-office, who will immediately there- 
on make out the attachment, which, if the rule 
be againft the late fherifi^ is direfled to the pre*- 
fent one, but if it be againft i;he prefent (heriff,^ 
the ' attachment is direfted to the coroners 
and it fhould then be lodged at the office 
pf the prefent flieriff or coroner to whom the 
writ is dire£ted, with the bill of the debt, i. ^. 
the fum fworn to and cofts*, including the cofts 
of the attachment, with th? flieriff or coroner** 
fee for executing it, aa well as the cofts in the 
original adlion : for the writ ifliies with cofl^ 
and is always fo indorfed, and upon which, if 
there be no real defence to the adion, the pre- 
fent flieriff or coroner, as the cafe may be^^ 
ufually pays the money to the plaintiff's at«^ 
torney on the return of the writ. 

But if the defendant in the a&ion ha& 
merits, and the bail juftify before the money ia 
paid, the court will, on a fliort affidavit of the 
fefts, ftay the proceedings againfl: the flieriff on 
terms, and let in the defendant to try the ac- 
tion, if his attorney or agent fwear in the affi.-? 

* Stackcy v. Peel, Tidd> Pr. i66. 

davit 
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davit " That he believes the defendant has real 
^* merits, and a good defence to the aftion/* 

The terms, if the plaintiff has not loft a 
trial, L e. the opportunity of trying his caufe 
when he might have tried it had there been 
no default in putting in and pcrfefting the ball, 
are payment of the cofts * ; but if the plaintiff 
has loft a trials then the attachment remains as 
a fecurity to the plaintiff for what he may re- 
cover f, not exceeding the fum fworn to, in- #i 
afmuch as the bail are not liable to more ^ ; 
though if there fhould hot be a defence to the 
a£tion, yet the fheriff may, before the money is 
paid over to die plaintiff, apply to the court, on 
an affidavit of equitable circumftances, who it 
leems may thereon relieve Him from part of the 
dftbt fworn to, by proportioning the fine to die 
aftual damages \. 

• Hill V. Polt, 4 Terai Rep. 35a. 

t Gravett v. Williams, cited in Hill v. Bolt. 

§ Stackey v. Peel. Tidd's Pr. 166. 

\ The King v. A^derky, Doug, 446. 



C2 UPON 
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AUowing bail* 



P.7 IJPON reading the affidavit of A. A 

•^•3 it is ordered, that the bail put in for 

the defendant^ who have this day juftified them- 

felves in court, be allowed, and the bail-piece 

filed — upon the motion of Mr. Baldwin^ 



<C 



THE motion to juftify the bail is ofdourfe 
on an affidavit of the fervice of die notice of 
juftification, and on the bail's fwearing, ^' Tha? 
they are houfekeepers, and are worth double 
the fum fworn to a-fter payment of all theif 
debts i'^ and they will thereupon be allow^ 
edy unlefs, upon an oppofition to them by 
counfel before they do juftify, cither one or 
t)Oth fhould be rgeSled by the court, on ac- 
count of any irregularity in the notice, or for 
any of the caufes which render them objec- 
tionable, moft pf which are particularized, in 
the books of praftice * ; and as foon as the 
bail have juftified, the rule allowing them, 
which is drawn up thereon to the above 

* Sellon, 169; and Udd, 139. 



V ,. 



i. 4.^ ., I. 
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cfFeft, fhould be got from the clerk of the 
rules' office, zn^ferved without delay ; as un- 
til it is ferved the fherifF is not difcharged^ 
and of courfc an attachment may iffue againft 
him pn the expiration of the rule to bring in 
the body, and the time allowed for putting in 
and perfecting the bail *. 

^ The King v. the SheriiFof Middlefex, in the caufe of 
Mcccalffe V. Aylett> 4 Term Rep. 493* 



C J i^ 



tt 



For time to de- 
clare. 



For further 
time to declare. 



For the plamtlft 
peremptorily to 
declare. 

(i) The laft 
nle* 
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P. ? T T is ordered, that the ^ainiiff have 
J^' I time to declare until the firfl: day, in- 

clufive, of the next term, if the defendant is 

not in cuftody. 
Side bar. 



i*»i— ■» 



p. 7 I T is ordered, that the plaintiff have 
•D* 3 further time to declare, until the laft 

dayi inclufive, of this term, if the defendant is 

not in cuftody. 
Side bar. 



P. 7 U P O N reading the rule made in this 
•^* 3 caufe, on ^uejdayy [&?r.] (i) it is or- 
dered, that the plaintiff y upon notice of this rule 
to be given to his attorney, fliall peremptorily 
declare in this caufe, on or before the laft 
day of this term ; otherwife let a nonprofs be 
entered— upon the motion of Mr. Confi. 



I F the defendant be in cuftody, the plain- 
tiff" muft declare againft him before the end 
of the fecond term *, i. e. the term next after 

• Order T.T. 17 16; and Ruffell v. Stewart, 3 Burr. 1787. 

the 



ttte f etuf n of the writ j but if he is hoty and 
the plainrifF fhouM not be ready to declare m 
the tourie of that time> in order to prevent 
the defendant from figning a nonprofs> Which 
he otherwife may for want of a declaration *> 
fuppofing he appears the term the writ is re- 
turnable t^ die rule for time to declare may be 
taken out of courfe $ and if the defendant has 
appeared} a copy of it Ihoujd be lerved J on his 
attorney before the expiration of the time to de* 
clare j but if he has not> then the copy Ihould 
be ftuck up oh the boird fixed up for that pUN 
pofe againft the outfidc of the mafter's room 
in the King's Bench Office. But if the de- 
fendant does not flgn the nonprofs^ the plain- 
tiff is at liberty to declare^ withoiK: the aid of 
this rule, at any time within a year from the 

return of the writ §. ^, 

If the plaintiff Ihoukl not be prepared to 
declare, within the time allowed by the firfl: 
rule, the above rule for far f her time may aUb 
be taken out of courfe ; but which ihould be 

* 13 Cha* II. ft. 2k c. 2k fee* 3. 
f IbiA. and Holmes v. White, Tidd*s Pr. 2^6. 
t Jans qui tam ▼. Hatton, i Sir W. Black. 290. 
§ Worley r. Lee, z Term Rep. iii j and Penny v. 
fi^rvey, 3 Term Rep. 123, 

C 4 taken 
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taken ou^ and the copy ferved or ftuck up 
in the office, within the time aUowed by die 
fc^mer rule, and which may be renewed in 
like manner of courfe, from dme to dme, 
f. e, fiom the commencement to die end of 
one term, and from the cod of that term to 
the commenceoioit of the next, and fo on, as 
often as there may be occafion, unkfs the de* 
fendant (hould chuie to make the rule peremp« 
tory, which he may do on receipt of the ^- 
cond rule. 

And if the defendant fhould be inclined to 
compel the plaintiff eidier to declare or drop 
dbc aftion, on the receipt of the copy of the 
iecond or any fublequent rule for dme to de* 
clare, he may move to make the lafl: rule 
faras^tory^ which is a motion of courie, with- 
out any affidavit in fupport of it, annexing an 
office copy of the laft rule (which fhould be 
previoufly got from the clerk of the rules* 
office) to the inftruaions to counfel to move : 
and thereupon the above rule is drawn up, 
which Ihould of courfe be ferved ; and then, if 
the plaintiff do not declare within the time 
fpecified in the rule, the defendant is at liberty 
to fign a nonprofs for want of a declaration. 

IT 
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To MtcoCMne 
on paynKMtdT 
colbu 



K 7 T T is ordered, that upon payment of 
•^* 3 cofts, to be taxed by the mafter, the 
a&ion be diicontinued. 
Side bar. 

I appoint 7th Dec. Forcofts, 2/. 14^* Ap^eSatw* 
at titvm o'clock. E. Benton. 

E. Benton. 



P, 1 IT is ordered, that upon TheraDe««i 

> one dcfrriitiiit^. 

D. and another. 3 payment of colls, to be 
taxed by the mafter, the adlion be difconti- 
nued, as to the defendant D. 

' Side ban 



I F, at the expiration of the time allowed 
for declaring, the plaintiff fhould find it advis- 
able not to proceed further in the aftion, he 
may either fuffer a nonprofs to be figned, or 
(which is moft prudent) his attorney may 
take out this rule to difcontinue the aftion^ 
which, in common cafes, is conditional, being 
on payment of cofts j but, in particular cafes, 
leave may be obtained to difcontinue without 

payment 
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payment of cofts ; aS| where it appeared aii 
adminiftrator had not knowingly brought the 
aftion wrongi the court gave him leave to 
difcontinue without payment of cc^, on his 
confentmg not to bring a new aftion without 
leave of the court * i though where it appeared 
an executor had knowingly brought his a&ion 
wrong, the court refufed him fuch leave f * 

As thfe plaintiff is at liberty to difcontinue the 
aftion againft all the defendants, where there 
are leveral, fo he may againft either of them^ 
and take out the above rule for that puipofe % 
and the rule to difcontinue may, in genera^ 
be regularly taken out by the plaintiff, if he 
Ihould not think fit to proceed further in any 
of the early ftages of the caufe, but not aftef 
the adlion has been decided % j and if im- 
properly obtained, it will be difcharged on 
motion §• 

When the rule to difcontinue on payment 
of cofts is obtained, it fhould be taken to the 

♦ Benti«t, adttfiniftrator, tr. Cckcr^ 4 Barr. 192^. 

t Harris, exeCittor, v. Jo»e«j 3 Burr. 1451 ; and i Sit 
W. Black. 451. S. C. 

I And fee Tidd's Pn 421. 

§ Symonds v. Parmcnter and Barrov^> i Wil. ^ 5 and 
Belcher v. Ganfell, 4 Burn 2502* 

nnttfter'i 
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finafttr's office^ for his appointmenc to tax the 
cofts I which his clerk will give at the foot of 
the rule» as above; a copy of it fhould then be 
fcrved at the defendant's attorney's, and the 
appointment attended, when the matter will 
tax the cofts (as Ac firft appointment niiift be 
now attended *) and give his allocatur of the 
fame to the above effedl: : and as the rule is 
conditiona], the taxed cofts ihould then be 
immediately paid i for in de&ult of it the de« 
fendant is at liberty to proceed on as if no rule ^ 
had been taken out. 

• Older H. T. jad OeOb IH. 



UPON 
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To change the 
<venue. 

(i)0£thefaas. 



P. 7 ][jPON reading the affidavit of the 
^» J defendanty (i) it Is ordered> that the 

aftion be laid in die county of Surrey^^w^n 

the morion of Mr. Baldwin. 



IF, in the tr^nfitory aftions where the 
court permit the venue to be changed of 
courfc, which may be found collefted in the 
books of praftice *, the plaintiff does not 
lay the venue in the county or city where the 
caufe of aftion arofe, and the defendant is in- 
clined to remove it thither, this rule may be 
obtained for that purpofe, on an affidavit f 
^ That the caufe of aftion (if any) arofe wholly 
^ in the county or city to which the venue js 
** applied to be changed, and not elfewhere out 
** of fuch county or city J ;" but not, it feems, 
if the caufe of aftion arofe in a city or county 
where the juftices of affize do not regularly 
go every circuit § : though, if it appear to the 

* Sellon, 261. Tidd, 354; and Impey, 165. 3d ed. 

t Orders M.T. 1654. f. 5. 

t Waddington v. Thellwell, efq; 4 Burr. 2450 ; Wat- 
kins V. Towers and others, 2 Term Rep. 275 ; and Allen 
V. Griffiths, 3 Term Rep. 495. 

§ Sellon, 272 ; and Tidd> 362. 

court 
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I 

/ 

court that thare cannot be a &ir and'fatis- 
feftory trial in the county or city to which 
the Venue is changedj they will difeharge the 
rule to change the venue *. 

And, in . particular cafes, where it is not of 
courfc to change the venue, if there is a pro- 
bable ground to apprehend a fair, impartial^ 
or fatisfadory trial cannot be had where the 
venue is laid, the court will, on an affidavit of 
the circumllances, grant a rule nifi, and after- 
wards either on an affidavit of the fervice, or 
on (hewing caufe, if it is oppofed, make it 
abfolute, to change the venue f • So if it appear 
that both the plaintiff's and defendant's wit- 
jneflfes live in the county or city to which the 
venue is moved to be changed J i and if it 
plainly appear to the court that the matter 
cannot be fairly and impartially tried in the 
proper county, they will give leave to cn- 
(er a fugg^ion of the fa£ts on the roll, and 

• Pctyt V. Berkeley, efq; Cowp. 510. 

f The Mayor of Poole v. Bennet, 2 Strsu 874 ; Mylock 
V. Saladine» 3 Burr. 1564; and i Sir W« Black. 480. 
S. C. 

jt Fofter V. Taylor, 1 Term Rep, 781. 

award 
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award the venire to the next or another 

county *. 

The motion to change the venue, however^ 
cannot be made before the defendant has ap^ 
peared } for, until appearance, the defendant is 
not in a fituation to make any application 1 1 
luid it fliould be made before plea J, though 
it may be made after an order for time to 
plead I J but not if it be to take fhort no- 
tice of trial for the firft fittings in London 
or Middlefex, bccaufc there a trial would be 
loftS- 

« Rex v.Harm et ^, 3 Burr. 1330 i ^^i 3 Bhi;k' Com^ 
294. 7 th ed, 

f Smith V. Shepherd, 5 Term Rep. 9. 

} Orders M. T. 1654. (. 5. 

I Fordv. Gainer* Sayer, 207* 

f Petyt T, fierJcAleyf efq; Qowp* 510* 



UPON 



change the 
Tcntte. 
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P- 7 T TPON reading the rule made in this t« bring back 
-^•3 caufe, on Friday^ ["^-J (0 and (OThcniieti 
Vpon the undertaking of the plainHff to give 
material evidence on the trial of this caufe, of 
fome matter in iflue arifing in the city ofLon* 
4ony where the caufe of aftion was firft laid j 
Jt is ordered, that the faid rule be difcharged 
—upon the motion of Mr. Marry aU 






I T often happens that the venue in tranfi-r 
(ory aftions is not laid where the caufe of 
9&ion really arofe ; and then in luch of them 
^ the venue is permitted to be changed in^ of 
courie the defendant will frequently obtain the 
peceding rule to change the fame ; upon which 
it is ufual for the plainti? to move to bring 
the. venue back^ on an undertaking to give 
material evidence on the trials of fome matter 
^rifing where the venue was firft laid^ and 
upon which this rule is made. 

But it does not ieem piulent for the 

plaintiff to enter into this undertaking, un- 

lefs he has fome material evidence to give in 

fupport of it I for if he has npt, he muft be 

4 nonfuited 
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noofiiited on the trial ^ ; but piaving a rale of 
court in Middklcxy for the defendant to pa]r^ 
moncj into court, has been held a iufficient 
compliance with an undertaking to give ma- 
terial evidence in Middle(ex> becaule it is an 
admiflion of the canfe of adion f . And it 
feems that m an adion againft a fheriff" for a 
fiHe return, pioof of the delireiy of die writ to 
tbc defendant and of his returning it in the 
county where the venue was laid, is iufficient 
to Alport an un(fertaking to give material evi- 
dence in that county j;. 

The motion for this rale is, of courfe, on 
the above undertaking, widiout any affidavit 
whatever ; and the rule may be obtained in al- 
moft any ftage of the caufe> even after it has 
been down to trial, and the plaindflT nonfuited^) 
and the noniliit fet afide ; and though the 
caufe has been down a iccond time thereon, 
and then made a remanet for; want of ju« 
rors^. 

^ Brackfliaw t. Hopkins^ Cowp. 409. 

f Watldns ▼. Towers and others* 2 Term Rep. 27s* 

) Griffith ▼. Walker, Sayer, 54. 

f Bnicldhaw r. Hopidns, at fop. 
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P. D.IlT is ordered, that the plaintiffy NifitoconfoU* 
Same C. f upon notice of this rule to be ^^^^ 
Same E. f given to bis attorney, ftiall, upon 
Same F. J the morrowy (hew caufe why, upon 
the fubmiflion of the defendants C. E. and F. 
to be bound and concluded in the aftions 
brought againtl them by the fate of fuch ver- 
did as fhall be found againft the defendant 
D. or fuch other aftion as the faid plaintiff 
fhall chufe to try, all further proceedings in 
the faid three other .a6tions Ihould not be flay- 
ed, until^this court fhall otherwife order j and 
if a verdidt fhall be given in favour of the 
plaintiff in fuch a£tion as fhall be tried, to the 
fatisfaftion of the Lord Chief Juflice, or other 
Judge befofe whom the faid caufe fhall be 
tried, that then no writ of error fhall be 
brought upon the judgement to be entered 
up, on the faid verdift 5 nor fhall any bill in 
equity be filed for relief againft the fame ; 
and that in the mean time further pro- 
ceedings in thefe caufes be ftayed— upon the 
motion of Mr. Park. 



D UPON 
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iifi, > 

(x)'ofthcfcr- StmeE. 

viceofthcrute Same F. 

■IB* 



AU«]ttted>ei«^ jp. JOn UPON reading the rule made in 
(OThcniie Same c\ thcfe caufes, on Friday y [£s?r,] 

in this term (i), the affidavit of 
G. H. (2) and no caufe being 
ihewn to the contrary ; It is ordered, upon the 
iufamiflion of the defendants C. E. and F. to 
be bound and conchided in die actions brought 
againft them by the fate of fuch verdid as 
fhaU be found againft the defendant D. or 
fuch other adtion as the plaintiff ihall chufe to 
try, that all further proceedings in the^ iaid 
three other atStions be ftayed, until this coint 
ihall othcrwife order ; and if a verdift fhali be 
given in fevour of the pUmtiff in fuch a6tion 

as fiiaU be tried, to the iatxsfaftion of the Lord 
Chitf Jufticc, or other Judge before whom 
the faid caufe (hall be tried, that then no writ 
of error ftiall be brought upon the judge- 
ment to be entered up, on fuch verdift j nor 
fliall any bill in e<juity be fikd, for relief againft 
the fame — upon the motion of Mr. Park, 



^ t m 11 III ^.^i^i*t> 



FORMER LY, if the underwriters re- 
fufed payment of a lofs claimed by the in- 

fured. 
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fured, under a policy of infura^ncc, it was ufual 
for the latto- to bring a feparate aftion 
againft each of the ^mer^ and to proceed 
to trial in M the anions * ; thoiigh now the 
defendants, afcer they have appeared (but 
not before, as until appearance they are not 
in a fituation to make any application, as we 
Jliave already oWerved |) may apply to the 
court for the above rule nil! to cmJolidaU 
the aftions ; the motion for which is of courfe 
without any affidavit in fupport of the appli- 
cation, and it will afterwards be made abfo- 
lute on the terms ftated in the rule, whether 
caufe be fllewn or not ; and if no caufe be 
ftiewn, the above abfolute rule is drawn up 
thereon : but it feems it may be made part 
of the rule, that the defendants fhall produce 
all hooks and papers material to the point in 
iffue J. 

And it may be obferved, that the confcnt of 
the defendants in the aftion confolidated, to be 
bound by the verdidl in the aftion to be tried, 
means a verdidt to the fatisfaftion of the 
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^ Park on iRforanceSy introd. 44. 2d ed. 

f See p. 30, ante. 

X Park on Infurances, introd. 45. 2d ed. 
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court. 
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court *, or, in other words, fuch a one as the 
court (hall think ought to ftand as 2L^al deter- 
mination of the matter f. And if two a£Uons 
of die fame nature arc brought by the plaintiff 
at die fame dme, the court will, on motion^ 
after a rule to (hew caufe, dired them to be 
conididated, and the plaindff to pay the cods 
of the application j: : indeed the plaintifl^ in 
(wh a cafe, feems liable to an action upon the 
cafe for iplitdng his caufe of adion §• 

• Loft, 147. 

f Hodfan v. Richardibiiy 3 Burr. 1477- 
} Cecil r. Brigges, bart.; and fame Vi fame» 
z Term Rep. 639; 

§ J Morgan's Vade Mecttm> 400* 



UPON 
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P. ?rTPON rtzding the affidavit of J. B. f.^^J^f** 
-^'^ ZentlemMyOnd another y and the afEdavii »dc«cutioiifc. 

^ ' ^ •*' rieif thereon, 

of the defendant y ( i ) It is ordered^ that the ^i^'' ^^^^^ for 

^ ^ • irregttTzrity. 

plaintiffy upon notice of this rule to be given (OThcaflWa. 

* * •^ ¥it» of the fadft* 

to Ww (?r bisagenty (2) Ihall, upon TVgT^, (2)B«Bganat. 

[&ff.] ihew caufe why the judgement figned ^"^' 

in this ca^ufe^ and the writ o( fieri facias iflbed 

and executed thereony ihould not be iet afide, 

with cofts, for irregolarityj and why the money 

levied on the goods and chattels of the faid de* 

fendant by ihtjheriffof the county ofDevoHy by 

virtue of the faid writ, Ihould not be reftored 

to the faid defendant ; and that in the mean time 

the money fhall remain in the hands of the (aid 

fheriff-^w^n the motion of Mr. Mmgay. 



P. 7 UPON reading the rule made in this Abfoiote theie. 

D. 3 caufe, on Monday y [fc?t.] (i), the affi- d) Theruieni- 
davit of the plaintiff and another y the affidavit of 
C. E. and another y (2) and upon hearing coun- (2}Tbeaffidaviu 
fel for both parties; It is ordered, that the judge- thepuintit; ai 

. to the hOau 

ment figned in this caufe, and the writof jferi 
facias iflbed and executed thereon, be fet afide, 

D 3 with 
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wkh cofts, for irregularity i and that the money 
levied on the goods and chattels of the faid de- 
findanty by ^tflnriff of4be county sfDevm^ by 
tiftuc of the fkid v^r it, be reftored to the faid 
defendant. Artd it is referred to the matter to 
tax the faid def^doHt bis faid cofts, together 
with the cofts of this application 5 which cofts, 
"^htit taxed, fhall be p^d by ^t plaintiff to the 
faid defendant y 6t bis attorney — upon the mo- 
tion of Mr. Erjiine for the plaintiffs and Mr. 
Mingay for the defendant. 

^iNMntmcnt J appoint i^djan. For cofts, 16/. ioj. 

at 7?x o'clock. E. Benton. 

E. Benton. 



1 F any irregularity occurs in the courfe of 
the proceedings in a caufe, the oppofite party 
may, on a ftiort affidavit of the fafts, apply for 
aad obtain a rule nifi of the above nature, to 
fet the proceedings afide for fuch irregularity, 
and commonly with cofts j for it is a general rule^ 
that when proceedings are fet afide for irregu- 
larity^ 
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hntjy it is wiA C6fts\ to which diere i&tm% 
to be but one exception, and that is, where the 
point in queftion has never been Jkf fled before \ 
And the rule ntfi will afterwards, on an affida- 
Tit of the fcrvice, if it is not oppoied, or oi% 
hearing both parties if it is, be made abibhitc^ 
when the rule thereon will be drawn up after 
the above manner. 

Upon which, if the rule nifi be made abib- 
lute (as here> it being a clear irregularity, as 
may be feen by the cafe which we have al- 
ready mentioned f) with cofts, the appoint- 
ment to tax them fhould be got from the 
mafter's clerk, at the foot of the nile, as 
above ;^ , and ferved, and attended with a 
bill of the cods, which the mailer will dien 
iax, whether the adverfc party's attorney at- 
tends or not, the firft appointment being now 
to be attended §, and give his aUocatur for the 
fame to the above efFeft ; and then, if they arc 
not paid on demand, the party will fubjedt him- 
felf to an attachment for the non-payment of 

* The King v. Jones, 2 Term Rep. i. 
f Woolcombe v. Froft, p, 6, ante. 
X See p. 26, ante. 
) See p. 27, ante. 

D 4 them* 
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them *• And it may be obferved, that if an 
execution has been iffued and * levied under an 
irregular judgement, as here, when the rple 
is made abfolute for fetting the proceedings 
afide, the party prevailing may, for the injury 
he may thereby have fuftained, bring an a£lion 
of trelpafe againfl: his adverjary f, as well as the 
attorney J. 

And as to the time of applying to fet afide 
the proceedings, it fecms, that if the irregula- 
rity be in the omiflion of the name in the writ, 
the proceedings may be fet afide at any time §. 
So if the affidavit of the fervice of the writ be 
defeftive ||. But the general rule is, that the 
party muft apply without delay f , /. e. as foon as 
he has an opportunity 4; for an irregularity muft 
be taken advantage of in its proper feafon, 
othcrwife no advantage can be taken of it after- 

• And fee Tidd's Pr. 266/ 

t Phillips V, fiiron et al. i Stra. 509, 

J Barker, widow* v. Braham and Norwood, 3 WiU 

368, 4th ed. 

§ Tomfon y. Browne, And. 16. 

{I Lakin V. Dewall, Sellon's Pr. in notes, 105. 

^ Petre v. White, 3 Term Rep. 5. 

+ Smith V, Painter, 2 Term Rep. 719, 

wards. 



/ 
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wards *, and therefore it Ihould be i^tfirft op- 
portunity; though it feems the party may wait 
till his adverfary (hews he means to make ufe of 
the irregularity f. But if he goes on as if 
no irregularity had happened, the proceedings 
will not afterwards be fet afide J, for he there* 
by waives the irregularity. 

• 'I'he Kiilg V. FrankKn, cited in the King v. Perry 
and two others. 5 Term Rep. 453. 
t Loft, 333. 
X Ibid. 236. 



UPON 
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To frtafide a re- 
gular ioterlocu- 
tary jadgement» 
and fubfeqaent 
proceedings 
thereon^ upon 
payment of 
coftt. 

(i) The defend, 
ant's attorney's 
affidavit of the 
faas. 



Abfoltfte there- 
on. 

(i) The rule 
nifi. 

(a) The plain- 
tiflTs attorney's 
affidavit of the 
fads. 
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P. 1 r J P O N reading the affidavit of A. B, 
^* 3 gentleman, ( i ) It is ordered, that the 
flaintiff, upon notice of this rule to be given to 
bis attorney^ ihall, upon the morrow, fhew caufe 
why the interlocutory judgement figned in this 
caufe, and the fubfequent proceedings had 
thereon, fliould not be fet afide, upon payment 
of cofts, and that in the mean time proceed- 
ings be flayed — upon the motion of Mr. Z)tf)»- 
fier. 

P. 7 U P O N reading the rule made in this 
^' J caufc, on Tuejdayy [fe?e:.] {i) the affidavit 
of C. E. gentleman^ (a) and upon hearing Mr. 
Lens of counfel for the plaintiffs and Mr. Dam- 
per of counfcl for the defendant -, It is ordered, 
upon payment of cofts, to be taxed by the 
inafter, that the interlocutory judgement fign- 
ed in this caufe, and the fubfequent proceed- 
ings had thereon, be fet afide. 



Appointment 
and allocatur* 



I appoint 13 Feb. 
eleven o'clock. 
E. Benton. 



For cofts, 4 /. 1 5 J. id. 
E. Benton. 



IN 
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I N fbme cafes regular proceedings may 
be iet adde, as here^ where the defendant would 
otherwife be deprived of the opportunity of 
making his defence to the a£tion; but it is al- 
ways upon the terms of putting the plaintiff in 
as good a condition as he was before * i for 
if that cannot be done, the court will not take 
an advantage from him which he has regularly 
obtained i confequently the defendant muft ap- 
ply in t\it firji inftance, and before the plaintiff 
has loft a trial. 

Therefore, where the defendant has a defence 
which he means to try the merits ofi though by 
fome accident he lets the plaintiff fign judge- 
ment for want of a plea, but applies to fct it 
afide as early as he receives notice of fuch pro-, 
ceeding, the court will let him in to try the 
merits -^y upon his paying the cofts, and will 
grant the above rule nifi thereon. 

The application for it, however, muft be 
grounded on an affidavit of his attorney or 

♦ Fox V. Glafs, 2 Stra. 823. 

f Ibid, and Forbes v. Lord MIddleton> ibid. 1242 ; and 
Rex V. Peters et al. or Cavil v. Barnaford, et al. 1 fiurr. 
568. 

agent. 
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agent, fhoitly ftating the proceedings, and that 
the defendant has merits; but the particular me- 
rits need not be ftated, as the deponent's fwear- 
ing generally, which he muft do, " That he 
*' believes the defendant has real merits, and a 
" good defence to the aftion,** will be fufficient. 
And the court will afterwards, on an affida* 
vit of fervice of the rule nifi, if it is not op- 
pofed, or on hearing the plaintifi^ if he oppofes 
it by (hewing caufc, make it abfolute, and the 
above rule will be drawn up thereon. But the 
rule being conditional, /. e. on fayment ef 
coftsj it muft be drawn up immediately, and 
the above appointment got thereon from the 
matter's clerk *, to tax the cofts; when the 
mafter^will tax the fame on the firft appoint- 
ment now j-, and give his allocatur for them as 
above, and they muft then be paid ; for other- 
yfrSs, the plaintiff may proceed on upon his 
judgement, and the defendant will lofe the be- 
nefit of the rule. ' 

• See p. 26, ante. f Sec p. 27, ante* 



IT 
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P. 7 T T is ordered, that the defendant y upon Nin to refer it 

-0- J notice of this rule to be given to him, 'caifula^elc '*" 

or bis attorney, -.Ihall peremptorily, on the fntTonaLe 

morrow, fliew caufe why it fhould not be re-, ^l^^^^'^^^^^'' 

fcrred to the mafter, to fee what is due for fign^'^I^^'^^J ^, 

principal and intereft on the note of band "ftho««e''«t. 

(i) for which this aftion is brought; and alfo quf^Jofdaf *°' 

to tax the plaintiff bis cofts : and why the faid "*«**• 

plaintiff fhould not be at liberty to fign final exchange.**' 
judgement thereon, without executing a writ of 
inquiry of damages — upon the motion of Mr. 
Bayley. 



P. 7 U P O N reading the rule made in this Abfoiutc thoe. 






caufe, yejierday, (i) the affidavit of (^^Theroic 
A. B. (2) and no caufe being fliewn to the "'^* 
contrary; It is ordered, that it be referred to vice of th? rule 
the mafter, to fee what is due for principal 
and intereft on the note of band for which this 
a£iion is brought ; and alfo to tax the plaintiff 
bis cofts : and that the faid plaintiff be at li- 
berty to fign final judgement thereon, without 
executing a writ of inquiry of damages— upon 
the motion of Mr. Bayley. 

I appoint 27th June^ Appointment. 

twelve o'clock. R. Forfier. 

WHEN 
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WHEN the plaintiff has obtained an 
interlocutory judgement, in aftions of aflpnnp- 
fit on biUs (f exchange or promijfery notes^ 
the court will refer it to the mailer, to fee 
what is due for principal and intereft, and give 
the plaintiff leave to lign the final judgement 
diercon without executing a writ of inquiry * i 
which may frequently fave the pldntiff a 
term^ where the defendant's objeA is delay: 
and it is now a morion of courfe for the above 
rule nifi, without any affidavit of the fafts, 
and which will afterwards be made abfolute on 
an affidavit of fervice, and the above rule ab- 
folute will be then drawn up thereon. 

Thefe rules, difpenfing with the writ of in- 
quiry, having introduced a new pr alike in 
this ftage of thefe aftions, it may not be ufe- 
lefs to obferve, that the mode of proceeding 
on the rule abfolute is for the plaintiff's attor- 
ney to get an appointment' at the foot of the 
rule from the mailer's clerk f, which he will 
give in the ufual way, 2^tt the above manner, 
and then to ferve it, and attend the fannte, witji 
the note3 or bills on which the aftion \& 

♦ Shepherd v. Charter, 4 Term Rep. 275. . 
t See p. 26^ ante. 

brought. 
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brought^ and a calculation of ^e intereft^ and 
alfo an incipcur of tbe final judgement^ on 
a double half -crown ftamp *, being the final 
judgement paper j and the mafter will then, 
whether the defendant's attorney attends or 
not, as the firft appointment is now to be at- 
tended f, tax thecofts; andjgn the final judge- 
ment, by giving his allocatur thereon in this 
manner : 

£. s. d. 

For principal and interefl: • loi i 7 
For cofts - -^ - . i^ 18 ^ 

j^- 121 — 
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R. FcrfteTt 
27 th June 1795. 

• 5 Will. III. c. jii. 2/. 6^.; and 9 and 10 Will. III. 

c. 25. 2X. 6i/. 

t See p. 27, ante. 
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To pay money 
into court* 



Appointment^ 
and allocatur* 
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P. 7 T T is ordered, that the defendant have 
•^- J leave to bring into court twenty founds \ 
and thereupon, unlefs the plaintiff fhall accept 
thereof^ with cofts, to be taxed by the mafter, 
in full difchargeof this fuit, the iziditwenty pounds 
Ihall be ftruck out of the declaration, and paid 
out of court, to the plaintiff', or bis attorney; 
and upon the trial of the iffue the plaintiff ihall 
not be permitted to give evidence for the faii 
twenty pounds — upon the motion of Mr. Shepherd. 

I appoint lo June, For cofts, 6/. 3 j. 6d. 
fix o'clock. R. Forfier. 

R. Forffer. 



o^- 



I F, in the adlions wherein the defendant 
may pay money into court, which may be' 
ften in the books of praftice *, the difpute is 
not whether any thing, but how much, is due 
to the plaintiff, this rule may be had to ena- 
ble the defendant to offer the plaintiff, by pay- 
ing it into court, fuch fum as he acknowledges 
to be due to him, in full difcharge of the adion ; 
and the rule may be obtained at any time after 
appearance (but not before, as until then the 
defendant is not in a fituation to make any 

* SelloDj 308. Tidd, 408; and Impey 185, 3ded. 

application i 
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Sipplication * i) and before plea, and even afteri 
bn obtaining a judge's order for that purpofe, 
f which is made on payment of cofts* 

The motion for the rule is of courfej without 
iany affidavit in fupport or it J : tut before it can 
ibe drawn up, the money muft be paid to the 
iBgner of the writs, who is the officer that now 
receives it; and his receipt for the money muft 
be taken to the clerk of the rules, with the fig- 
nature of dounfei to tlie inftrufltions to move 
for leave to pay it in, for (like mbft of the other 
common riiles, the motions for which are of 
courfe in the Jlrfi inftance) it need not be 
hioved } and thereupon the rule is drawn up. 

The general rule, as to payina money into 
court, is, that when the demand is for a fum 
certain, or capable of being afcertaihed by 
mere computation^ without leaving any fort or 
difcretion to the jury, the court will permit the 
money to be paid in, even upon particulai' 
counts: but it ieems the Court will thereon 
Compfel the defendant to confent to llich terms 
lieing made part of the riildi as the jiillice of 

• See p. 30, ante. 

+ Griffiths V. Williams, i Term Rep. 710.- 
t And fee 3 Black. Com. 304, 7th ed.; and King» 
qai tam, v. Clifton, 5 Term Rep. 257. 

£ th< 
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ithe cafe may require, as an infpedtion of hoh 
and papers, &c. * 

And iri order to fee what in particular the 
plaintiff claims, where it does not appear by 
the declaration, , and be thereby enabled to 
know whether it can be fo afcertdned or not, 
the defendant's attcwuey may, upon a fummons,. 
obtain a judge's order *' for the plaintifTs at- 
*' torney to deliver him the particulars in writ- 
*' ing of the plaintiflfs demand, for which the 
** aftion is brought, and to ftay the proceedings 
** in the mean time :" indeed it has been faid, 
that in all cafes the plaintiff ought to give the 
defendant an account of the particulafs of his 
demand f. But in praftice this is efleemed to 
mean only where the particulars do not fuffi- 
ciently appear on the face of the declaration, a& 
in aftions for goods fold and delivered, &c. 

It has been held that the rule is an admif- 
fion of the caufe of aftion ftated in the decla- 
ration ;}:, and that the plaintiff is entitled to 
maintain the action to the amount of the Jum 

♦ Halletty efq. and others v. the Eaft India Company, 2 
Burr. 1120; and fee Huttoa and wife v. Bolton, cited in 
Clay V. Willan and others, i Com. Pleas, Term Rep. 
298, 

f Le Breton v. Braham, 3 Burr. 1389. 
t J Watkins V. Towers and oUicrs, 2 Term Rep. 275. 

paid 
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paiJ in ; but that it admits nothing more, and 
therefore does not preclude the defendant from 
taking any objeftion to the affion beyond that 
fum, even though, unlels fuch fum were paid 
in, the pbjeftion would be a bar to the whole 
demand *. 

And fhould the defendant obtain the rule, and 
under it pay money into court, in an adlion where 
the court do noi permit money to be paid in, the 
rule may, on' motion, Ufter a rule to Ihe w caufe^ 
be difcbarged for irregularity; but taking the 
money out of court is a «;«/i;^r of theirregularityi 
and the plaintiff cannot afterwards have a verdi6t> 
unlefs he recover more than the fiim paid inf ;. 

If, on the money*s being paid into court, 
the plaintifFchoofe to accept it in full difchargc 
of the aftion, he is entided to his whole cofta 
up tothat time, except the money be paid in on 
particular counts, for then he is only entitled 
to the cofts of/ucb counts :|; j but if he proceeds 
after the money is paid in, and then before 
trial accepts it, which he may do §, he muft 

• Cox and another, executors of Shuliz> v. Parry, i Term 
Rep. 464. 

t Griffiths V. Williams, ibid. 710. 

} Baillie v. Cazel^t, 4 Term Rep, 5 79. 

% Kabell v. Hudfon, ibid. lo. 

- Ei^ pay 
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p^y the defimdant his cofts of the Juhfequef^ 
proceedings *. 

When the pkintifF clefts to take the money 
paid into court in full difcbarge of the aftion^ 
his attorney muft get an office copy of the 
de^ndant^s rule to pay the money into court 
from the clerk of the rules, and take it to the 
figner of the writs, who will thereon ^ve him 

a check on his hanker for the money, on the 

« 

attorney's figning a receipt for it in the book 
kept for that purpoie ; but he will not pay it to 
the attorney's clerk, or any other perlbn than 
the plaintiff himfelf or his aUorney, to whom 
the rule direfts it to be paid. 

The above appointment to tax the icofb 
Ihould then be got in the ufual way f , from the 
matter's clerk, on the office copy of the rule, and 
ferved at the defendant's attorney's J> whiclx 
Ihould of courfe be attended by the plaintiff's at- 
torney or his clerk, with a bill of the cofts, whea 
the matter will tax the fame, on the firft appoint- 
ment H, and give his allocatur thereon as above; 
«nd if the defendant does not then pay them; 

* Hartley and others v. fiatefoQ and othersj i T«'gi 
jRep. 6^9. 
f See p. zS, ante*. , 

t Kabell v. Hudfon, 4 Term Rep. iOk« 
H Seep. 27, ante. 

the 
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the plalntifF may proceed as if no money bad 
been paid in, and go on to trial» and take ^ 
verdidt, even though he does not make out his 
demand fo much as the defendant has paid in *• 

But if the plaintiff does not choq(e to accept 
the money in full diicharge of the adion^ yet 
he may take it out, and proceed on for further 
damages, but that is at his awit peril i for if he 
proceeds to trial, and does not prove more due 
than is paid into courts he mud be nonfiiitedf » 
and pay the defendant all his cofls j;: fb he 
mufl if the defendant obtain a venfi& §; an4 
if a juror is withdrawn on the tnal> he will opt 
be entitled to a^ cofts» not even up to the 
time of paying the money in |. 

However, in either of die cafes, the plaintiff 
hajs ^jdig^tft9 all the money paid into court> and 
it will be paid him at any dme (unlefs^ indeed^ 
where the defendant is intided to zny/uifiqnet^ 
cods if ^ and before the plaindff receives die 
moqey^ the court fhouId» upon the defen- 
dajE\t's applicadon^ order htobc/ef eff ag^nil 
his-cofb> or diretft them to be paid ouS of 

* Hand ▼. Lady Dineley* 2 Stra* ia2a 

f 3 Blacks Com. 304* 7tlicd, 

} Kabell V. Hudfo&> 4 Tenn Rep. 10. 

^ Stevenfon v. Yorke> ibid. 

H Stodban v. Joknibx^ 3 T^rm Rep. 657, 

f $e(P*Sij ante* 

E3 it 
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^V*) J for by paying the money in, the defcn^ 
^ant has acknowledged it to be the plaintiff's 
due f, and he can never recover it back 
again, though it afterwards appear that ho 
paid it wrongfully J. 

But it feems the court will permit the money 
to be brought in without cofts, and very likely 
make the plamrifF pay all the cofts, if the ac- 
tion appears to be brought and kept on foot 
opprejjivelyy as where the plaintiff kept out of 
the way to preyent a tender ; and his attorney, 
pn a judge's fummons to ftay the procjeedings, 
on payment of the debt apd cofts, pretended 
that the plaindff had other demands §. 

^ See p. 89, ppft, 
f 3 Black. Com. 304, 7th ed. 

X Malcolm and another, aflignees, &c. v. FqllartoiSi 
i Term Rep. 645. 
§ Johnfonv. Hoa|ditch| i Barr. 578^ 



\ 
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P. 7TT is ordered that the defendant have Foricavet© 

T^ f-l 1 * , .. t • plead foreral 

. x^. 3 leave to plead leveral matters» to wit;^ matters, yiz. 

that he 4id not undertake^ and that he did not ana noDi-af- 

lindertake at any dme within fix years next in fix yean, 
before the exhibiting the bill of the fhintiff^-^ 
upon the motion of Mr. Shepherd. 



AT common law the defendant could 
only plead 2,Jingk plea*, which rigour often 
abridged the juftice of his defence $ but to 
remedy this defed: f, the legiflature having pro- 
vided that the defendant, with leave of the 
court, may -^tdA as many JeveraL ntatters as he 
Ihall think neceflary for his defence;^, it is 
now a motion of courfe iat ,this rule for diat 
purpofe, without any affidavit in fupport of 
the application ^ as it is not uiual for the cowt> 
upon the motion> to go into the coofidcratioQ 
of the materiality of the pleas |. 

And the rule may regularly be obtained in 

* 3 Black. Com. 308, 7th ecL 
f 2 Wynne's Baaomof, 141, ad ed. 
X 4 and 5 Annexe. i6. f. 4. 
II Croauer v. Storke> Sayer^ aS. 



£4 «n 
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, . d}l aftiom> except qui tarn ones*, or where 
the matters intended to be pleaded are mcon^ 
Jiftent with each other j", as not guilty, and jufti-' 
fication \ or non-aflbmpfit to the whole, and a 
tender to part || , or non-eft &£him, and a tender 
to part, in an adion on a bond § ; and if tho 
rule be obtained in any of thefe cafes, it will be 
difcbarged on motion, after a rule to fhew caufe jr 
but the court will, ^t the lanie tinne, give the 
defendant leave to plead either of the pleas ^; 
and before the plea is filed the rule fhould be 
4rawn up, and a copy of it annexed to the 
plea. 

' ^ Morgkof v. Luckpp> 2 Stca. 1044; ^aw, qui tain, 
y« Cnnvther^ 2 Wil. %}', and Heyrick Vt l^ofter^ 4 Tcm^. 
J^ep. 701. 

t Crozier V. $torke, Sayer, 2t. 
♦ t Palmer v.Wadbrookc, 2 Stra, 876, / 

tl Madman v. Howard, 4 Term Rep. 194. 

\ Jenkins V. Edwards, 5 Ten^ Rep. 9]^« 
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T is ordered^ that the Mendant^ upcm 

' . dant to abide fcj 

notice of this rule to be given to his Jusfk^ 



attorney, Ihall abide by his plea already plead- 
edj or plead fuch other plea peremptorily on 
the morrow, as fhall not be waived ; otherwife 
let judgement be entered for the^i!i»»/^^upon 
the motion of Mr. GiUs^ 



IT frequendy happens that a defendant^ 
f fpecially in adions where he has no defence, 
in order to gain dme, and by which he fbme- 
nmes gets over the term, will plead ^jbam plea, 
as a judgement recovered, which is the com- 
mon one, though now there are a few other's 
made ufe of for this purpofe, and let the 
plaintiff proceed thereon, by replying thereto, 
and making up and delivering the paper- 
book ; but when the time for returning it i^ 
i^xpired, he will wMve his plea, by ilriking out 
;he ipecial pleadings, and returning the book 
with the general ifliie, or a demurrer to the 
replicadon. 

To prevent which trick, the court will com- 
pel the defendant to plead fuch plea as he will 

ftand 
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ftand by * ; and it is now the praftice to ob« 
tain this rule for that purpofe as (bon as ^ 
plea is filed, the motion for which is of couHe 
without any affidavit in fupport of it s though^ 
if the defendant does not> in confequencc of 
the Tvicy alter his plea already pl^ed, the 
fUcz^ands ; and therefore the plaintiff fhould 
not fign judgement, but proceed to make up 
the paper-book f -, and after this rule is ob>- 
tained, the defendant can only plead the ge- 
neral iflue X^ ^^ &^^ ^ notice of fet off §• 

♦ Foster v. Snow, 2 Burr. 781. 

f Webb V. Holt, 2 Stra. 1234. 

I Hare v. Lloyd, i Term Rep. 693. 

^ Cockran v. Robertfon^in notesyibid. 



UPON 
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P. who, &?r. 7 T T P O N hearing Mn Lamle. TocomiwiM^d^Ui 
D. 3 of counfcl for the flaintiff^ 

find Mr, Confty of counfel for the defendant^ 
iand by their confent j It is ordered, upon pay^ 
inent of forty JhillingSy being me penalty, and the 
cofts of this fuit, to be taxed by Mr. Bentvn^ 
for the $ffence for which this aftion is brought, 
that ail further proceedings therein be ftayed 
—upon the motion of Mr. Lambey for the 
plaintiff I and M r, Conjly for the defendant. 



p. wA^, fc?^. 1 U P O N hearing counfel for TheUio. 

jp. J both parties, and by their con- 

fent, and the fum oi fhe pounds being paid 
into the hands of James ^empler, efq\ mafter of 
the Crown Office, for the ufe of his Majefty; 
It is ordered, that the plaintiff have leave tx> 
compound this aftion with the defendant for 
the fum of ten pounds , with cofts of fuit, to be 
taxed by Mr. Benton, in foil fatisfaftion and 
difcharge of the offences for which this aftion 
is brought — ^upon the motion of Mr. Wigley^ 
for the plaintiff', and Mn Garrow, for the ^z- 
Mda^t, 

UPON 
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Theiijcei P. wi&^, ^^.1 U PON hearing counfcl for 

Di; '^"' 1* both parties, and by their con- 
lent, arid t!ie fuih often pounds being paid into 
the ^ands of James Templer, efq; the mailer of 
the Crown Office, for the ufe of his Majcftjr, 
fceiM^f ^ qpoiety of the compofition agreed to 
Ipe acc^jp^ed in full fatisfaftion and difcharge of 
this fuit rJf: xs wdered, that thcflainfiffl who 
fucs as wdil for our fovereign lord the King as 
£>r himfit^ have leave to compound this 
StiOkm with.the defendant for the fum of twenty 
fffundsy together with his cofts of fuit, to be 
taxed by Mr. Benton^ for the offence for which 
this aftion is brought; namely, hr delivering 
n falfe account y and omitting to deliver a ticket 
with horfes let to btre, contrary to the ftatute in 
that cafe made and provided — upon the mo- 
tion of Mn Sbepberdy for the plaintifi and Mr, 
Baldwin^ for the defendant, 

Apporntmfnt J at«x)int ij? Fc^. For cofts, 8 /• I /. id. 

asd allocator. i i 

ftx o*clock. £. Benton. 

E. Benton. 

THE legiflature having declared that no 
plaintiff*, in a popular ^iftion, ihall compfnimd 
before anfwer, nor after without the order of 

thi^ 
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' - ' , \ . ■ ' \ ... 

the court *, the parties in fuch ai) aftion cannpt 
fettle it until after plea, nor. then .\yithou5 
leave of the court; but fuch 1^7.e niay now 
generally be obtained in any fybfequeiit 41agc 
of the proceedings, even after a verdift 
againft the defendant f, wiihotk any affidavit 
of the fafts, on the applicatibh of one pSrt^p^, 
and ccnfent of the other : and -kave was fti 
granted in the caufe in which the firft of the 
above rules was drawn up J, which was an. 
aftion brought by a farmer of the duty ^ainft 
an. innkeeper, for penalties under the ppfl-JK^ 
ad ^. And fo it was in the 2dJ and 3d f^ 
which were fimilar adbions, as well as in fev^al 
$tbers of the like nature, about the fame time. 
It may be obfcrved by the above rules, that 
the rules for leave to compound are not always 
drawn up quite alike; for that fometimes the 
nature of the offence for which the adion is 
brought is infertcd in the rule, and at other 
times not, fo fometimes the king's moiety i« 

^ iSthEliz. c 5. r. 3. 

f Maughan, qui tam, v. Walker, 5 Term Rep. pg, 

X Gates, who, &c. v. Carrbgton, Hil. T. 29th Geo. ill. 

§ 25th Geo. Ill, c. 51. 

D Cates, who, &c. v. Marfli, Eafter T; 29th Geo. III. 

f Same. v. Keinp> I£L T. 29th G«o. IIL 

paid 
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|)aid before the rule is drawn up^ and ac other 
times not ; but, if it is not paid before the rule 
is drawn up, it muft be when it is * : however, 
as foon as the rule is drawn up, the above com* 
mon appointment mufl be got on it to tax 
the cofts f, which (hould be fervcd and attend* 
cd, when the maimer will fax the fame, and give 
his allocatur in the above manner thereon ; and 
then, if the money be not paid by the defen- 
dant, agreeable to the rule for ftaying the pro-^ 
ceedings, the court will, after a rule to fhew 
caufe, grant an attachment againfl: him for the 
non-payment of it §. 

And it feems that the court have given leave 
to compound, on payment of the cofts vnly j(, 
but that they will not very readily do it-|.: 
therefore, in luch cafes, as well as. in fome of 
the others to be found in the books of prafticef , 
it may be prudent to ground the applicatioa 
to the court for the leave to compound, on an 
affidavit of the nature of the aftion, the reafon 
of the compofition, and the other material cir- 
cumftances of the cafc. 

* Brown^ qai tam^ v. Bailey^ 4 Burr. 1929. 
f See p. 26. 

§ King, qui tam^ v. CliftQn^ 5 Term Rep. 2J7« 
II /-oft, 39i. 
v 4. Ibid. 379 and 400. 

f Tiddr 303 ; and ltnpcy,$iu 3d ed« 

I MONDAX 
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P. 7 /l/fO ND AT next after three tveeks Foraconciunai, 
^* J . of the Holy 'Trinity y is appointed to 
^ear counfei for both parties — upon the mo- 
tion of Mr. JVood» 

♦ 
P. 7 IT Is ordered, that judgement be enter-^ Farju.ig«iaait. 

•^* I ed for the pA?/»/(^^upon.the motion of 

Mr. IFood. 

— • I -■ LI— L-BJi ■ — I ■- 

-H^TTT— Tl^ ' 1 rm "TTBIIIl B-M.! JIJ I'M* ^l_ll_l_— ^_^_^_^^^_x/ 

• I 

WHEN the parties have joined in de*- 
murrer, or in error, or a Ipecial verdift has 
been found, or a Ipecial cafe made on the 
trial, in order to brii^ the matter before the 
court for their- decifion thereon, the above 
rule for a concilium muft be obtained ; the 
motion for which is of courfe, without any af- 
fidavit in liipport of it ; and it may not be ufe- 
kfs here to obferve, that it has been held thafc 
cdunfel's^^w^g: the motion-paper for this rule, 
in the fourth term after the laft ftep, was taking 
aftep in the caufe, and made a term's notice of 
proceeding after that term unneceflary *. 

And in order to fet the caufe down thereon^ 
the roll on which the pleadings are entered 
(except where it is a ipecial cafe,, for there is 

* ^. . • BJand V. Dapley, i Term Rep. jjo* 

no 
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no entry of that made) fhould be entered with 
the clerk of the judgements, and then taken, 
with the motion-paper, after it is (igned by the 
counfel, 10 the clerk of the papers, whfen hii 
afiiftant will mark on the margin of the roll 
the word " Read," and fign his mitials on the 
modon-paper, thus, *' W. B. R." which mull: 
then be taken to the clerk of the rules^ whdie 
clerk will immediately draw up the abo^e rul^ 
thereon. The rule fhould then be taken to 
the clerk of the papers, and his afHflant will 
enter it in the caufe-book for the next paper 
day, of which there are two in a week, viz; 
Tuefdays and Fridays, and it is ufual then, 
though not neceflary*, to fcrve a copy of the 
rule at the adverfe party's attorney's. 

And when the judgement of the court is 

given, the fdlowing rule for judgement thereon 

. is drawn up ; which being only an authority 

to the clerk of the judgements to enter up the 

. judgement on, does not feem to require fer- 

vice, but, in pradtice, it is generally ferved^ 

* Forbes V. Lord Middkton> 2 Stra. 1242. 
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l>. 7 1 T is ordered, that the Jbjrifo£ the ^•'«fp*c«i 
•^•j courjty of Cornwall fhall,^ at.the*ei- , 
i)ence of tht plaintiff, (0,attit}d^r..tof^^ SS/"' 
with iht freeholders book of th^^^d^^nfff i^JU-^^ (^> ^n London^ 
Mr. Benton, in the prefence «|r3lh^a>taFi»€S:af conttinbgth.* 
both parties, fhall name th/iiMMt'^firtyweigllt ^HbHsV^nfied 
good and fufBcient men, iMngfi^Hdms tf [n Undon/""" 
the f aid county ( 3 ), of whom t WelV^ ftitlU bifttlhadk (3) in London> 
out on each fide^ and the r'emalffln^^v^rity- ^ ^" « • 
four fhall be returned by the fald per^l'^W'try 
the iffue between the parties— Upon tne*motion 

of Mr. Torke. . . . ' /I 

I appoint id March^ 1 appoint gth Kfarck, Appointments 

> 7 ? V r y'" thereoni to lUmil 

1 1 clock, no clock, aid reduce ih» 

E. Benton. E.Benton. J"'^- 

Int. B.To name thejuryi N.B.To reduce thejury. 



SPECIAL juries were originally in- 
trbduced in trials at bar*; and it being a mat- 

• tcr of doubt whether the court could direft a- 
caufe to be tried by a fpecial jury, in trials not 
M bar, without the confent of the parties, the 
Icgiflature have declared, that on the motion of 
either of the parties, in any caufe depending in 
the courts at WtQ:minAer, fpecial juries fhall 
be appointed and flruck, to try the caufe f • It 

* i BUcki Com. 357^ 7th ed. f 3 C^* ^^* <^' '5* f* ^5* 

F ift 



«6 RULES IN PERSONAL ACTloMft 

is therefore quite a motion of courfe for thU 
rule, witTiout any affidavit in fupport of it| 
and if the rule is wantcdinvacaiion time^ an order 
to the following efFeft may (in this, as well as in 
moft if not every other cafe, where it is a motion 
of ccur/e for a rule in thtfirji inftance) be had 
at cither of the judges chambers, without any 
fummons, for the clerk of the rules to be at 
liberty to draw up the rule. 



cc 

it 
re 
cc 



P. 7Ic 
J5.i 111 



'* P. 7 1 order that the clerk of the rules be at 

liberty to draw up a rule for zj^eciat 

jury on the part of the plaintiffs on producing 

*^ counfel's hand for that purpofc. Dated the 

23d day of February y 1795. Kenyon^ 



And when the rule is drawn up^ the attorney 
for the party applying for it ihould get the firft 
appointment at the foot of the rule from the maf- 
ter*s clerk tondme the jury, which fhould be ferv* 
edatthe !h'erifF-s office, ahd alfo at the adverfe 
party's attorney's; and the jq)pointm'ent nwift 
then be attended by the attorney for the party 
applying for the fpecial jury, When the mafter 
(i*hcther the attorney for the adverfeparty at- 
tends or not, the firft appointment btiag ndw to 
be attended*) will cxtraft out of thelherifF's 
book the namts and adHtibns of forty ^ei^t 
Jlirors, though the attorniics coheenled fre« 

• See p. 27, ante. 

quently 



tpttMy ftye the m^Jter that trouble, by td.ft- 
Tentiag to take a jury already named in an- 
'other caufes arid the attc^ney fbr the party 
<ipplying then pays the itoafter and (h^rifF's 
Fees therten, which is twb guineas to the mas- 
ter, and two guineas to the iherifFj and an 
toffice copy of the lift of the jury named is 
niade by die matter's clerk for each party> 
who thereupon pays him 5^".. each for the fame-. 
W'hen this is dbncy the atcorrtey for the party 
applying -fhoidd 'in dtke manner get the fecond 
appointment at .the foot of the rule, from tb^ 
itiafter's clerk, to reduce the jury, which ihould^ 
of courfe, be ferved at the other party's attor- 
ney's, and then attended ; when, if both par- 
ties attend, the jury is reduced to t\yertty-foiir> 
by each party alternately ftriking out twelve^ 
the attorney for the plaintiff beginning firft; 
but if either party does not attend, the mafter 
then ftrikes out the twclvie for the abfertt party *> 
and ttie names and additions of the remain- 
ing twenty-four arc inferted in the diftringas-. 
And if afterwards thte caufe goes off at nrfi prius 
for defkultof jiiTbrs^ to new jury can be ftrucki 
but the caufe muft-be tried b^ the jury firft ap- 
poin^d ff • 

* And 'fee Ke)c v. Hart, efq. Gowji. 4H. 

4 The JCing v. Perry and two others, 5 T. R. 453. 

Fa It 
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ror«Titw. P. 7tT is ordered. That there iffue a 

•^^ 5 writ of diftringas juratores, to be 
direfted to xht.jherijfoftbe county ofDevon^ in 
which (hall be contained a claufe, commanding 
the fatd Jheriff to have fix or more of the firft 
twelve of the jurors to be impannelled and re- 
turned to try the iffue between the parties at the 
place in queftion, before the time of the trial of 
the Cud iffue, to wit, upon Saturdtr^j the twenty- 
fifth d^ of July next enfuing; and that A. B. on 
the part of ^t plaintiff, and C.E. on the part of 
the defendant, (hall attend the fame, and (hew the 
matters in queftion to the faid (ix or more of 
the firft twelve of the faid jurors : and that the 
cxpence of taking the faid view (hall be equally 
borne by both parties, and no evidence (hall be 
given on either fide, at the time of taking there- 

(i)Thep«rty of, thc plaintiff (i) confenting, that in cafe no 

any of the faid jurors, whether they (hall happen 
to be any of the twelve jurors who (hall be firft 
named in the faid writ or not, yet the faid trial 
(hall proceed, and no obje6tion (hall be made on 
account thereof^ or jfbr want of a proper return to 
the faid writ— upon the motion of Mr. Praed. 

THE 
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THE legiflature having dire6ted the 
courts at Weftminfter to grant views y in aftions 
there depending, where they fhould appear 
proper and neceflary*, this court fome few 
years ago> in a famous caufe then dependingf , 
fettled the fubftance of the rule for the view 
thereon ; fince which the above is now becooic 
the common rule, and is granted of courfe, 
without any affidavit, upon the application of 
cither of the parties, on the terms fpecified in 
the rule : and it is one of thofe rules which an 
QXder to the following efFeft may be had in 
vacation time, for the clerk of the rules to be 
then at liberty to draw up:{:. 



cc 



D.J 



*' p. 7 1 order that the clerk of the rules be at 

liberty to draw up a rule for a vieWy at 

the plaintiff^s inftance, on producing coun- 

fel's hand for that purpofe* Dated the 20th 

day of July 1795. Kenyon.'* 



But before the jule for the view can be 
drawn up, the name of the peffon the other 
party nominates as his^^re^^r muft be got from 

• 4 and 5 Anne, c. 16. f. 8; and fee 3 Geo. II. c: 25. f. 14. 
t Pearfe, efq. v. the Earl of Faulconberg and others* 
1 Burr. 252. 
X See p. 66 ante. 

F 3 his 
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tis attorney (for either party may name his 
attorney or agent, or any -other peribn he 
pleafes, as his Ihewer) as the names of both the 
{hewers fliould be inferted in the inftrnftioiis for 
the rule, with the time the view is to be made^ 
which may be any day the parties can agree on. 
And when the rule is drawn upi a copy of it 
Jhould be ferved ai the other party's attorney's, 
and the original left at the fiieritF's office, with 
the names of the jury, if it is a fpecial one, 
who will thereupon funnmon about nine of 
the jury to meet at a certain hour, at ipme 
tavern or inn near the place in queftion, 
which the under-flicriff" and parties prcviouJly 
fix OHj where the undcr-Iheriff, or fome perfon 
from the fherifTs office, and the fummonlng 
officer, attend, as well as the attornies and ihew- 
ersi and when the jury come, they all proceed 
to die place in queftion, and tire Joewerj ft)ev» 
the )ury the matters in di/pule, and afterwards it 
is ufual to adjourn to the place of meeting, where 
the jury lake fome refrcfhment and depart, and 
the attornies then pay the expence of the meet- 
ing between them, as well as the Iheriff, officer, 
and jury's fees ; which is two guineas to the 
fhcriff", two guineas to the officer, and one 
ftuinea eacli to the jury, if it be a fpecial onej 
1 one, then half a guinea each. 
UPON 



1} 

t 

ForcoAslbr 
not proceedii^ 

to trial porCuauit 
to notice. 
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P: 7 rj P O N reading the affidavit oiJ. fl. 

^* i gentkm^n^ ( i ) It is orderedL^ that thp 
attornies for both parties fliall attend the maj^ iit^^^o'JflS?^^ 
$er, who (haU examine the matter, ai^i tax »^^^^tartSe 
the defendant bis cofts, for that, xk^flmntiffh^f)^ 
not proceeded to trial, purfuant to his notice : 
which cofts, when taxed, (hall be paid by the 
faid plaintiffy if it Ihall appear to the mailer 
that cofts ought to be paid — upon the motion 
of Mr. Jdam. 

I appoint 6ih A%, Appointment. 

^x o'clock^ 

£. Benton. 



■^d" 



p 1 U P O N reading the rule made in this Nifitodifchir^e 
D. i caufe, on Saturday^ ]S^^*\ (0 ^^4 tl^f (OTheaboie 
af^davit of C. G. gentleman^, ( ^ ) ^ i? 9^4?f ^^j ^^^ (») '^^ p***"- 
the defendant y upon notice of this rule, tQ ^ affidavit of Se 
given to bfs attorney, ftallj upon thjk^mik day 
of the nex^ term, (hew caufe why the &id wk , 
Ihould not he difcharged— upon the matsqii of 
Mr. ErjOne. 



I ^ ■ I m 



Abfolute thne« 
The rule 



P, 7 U P O N reading the rule made in this ^n- , 

•^•I caufe, on Monday, [(^e.l (i) the ajffi- «'•«• ^^ ^ 

-^ *■ J \ / (a) The defend- 

davit of H. 7. gentkman^ (2) and upon hear- *««'• «torne,-t 

•^ * ' \ y . f affidavit ©ftl« 

F 4 ing fads. 
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ing counfe! for both parties; Ic is ordered, 
that the rule made in this caufe on Saturday, 

(j) The rule fCs'c-l Cl) be difcharecd— upon the motion of 
Mr. Erjkine for the plaintifft and Mr. Palmer 
. for the defendant. 



IF the plaintiff gives notice of trial, but 
docs not proceed to trial accordingly, nor coun- 
termand the notice in time, it is a motion of 
courfe, for the above rule, for the extra cofis 
occafioned by fuch negleft, on a Ihort affidavit 
of the fafts ; and upon which the appointment 
itiuft be got from the matter's clerk, and ferved, 
and attended with a bill of the cofts applied 
for, when the mafter will tax the lame on (he 
firft appointment*, if no reaJmaUe caufe can 
be Ihewn on the part of tlie plaintiff for his not 
proceeding to trial. 

But as every zB. of the mafter is liable to be 
reviewed, on appeal to the court, (though in 
judging of ordinary ftages of praftice he is 
invcfted with original and competent jurif- 
didion)f if either of the parties fliould be dif- 
fatisfipd with the matter's decifion, he may 



inc's Euoomus, 156, 

i^eai 
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appeal therefrom, by an application to the 
court, fupported by an affidavit of the fafts, 
either for the mafter to review his taxation, or 
to difcharge the rule for the cofts, as the cafe 
may happen to be. 

As where the plaintiff, in an a&ion which 
ftood for trial in the caufe-paper, at the Lent 
affizes at Maidftone, 1789, wilbdrew there- 
€ordy in confequence of the late Mr. Jufticc 
Gould having nonfuited the plaintiff in a fimi- 
lar aftion, which ftood in the paper, and came 
on to be tried before it, on a point which 
would alfo have arifen in the aftion in which 
the record was withdrawn i and the nonfuic 
having afterwards been fet afide by the court, 
on account of the miJdire£lion of the judge *i 
and the defendant having obtained the above 
rule for cofts, for not going on to trial, the 
plaintiff applied, on an affidavit of the circum- 
ftances, to difcharge it, when the court held 
fhe reajon for withdrawing the xtcovAJufficient, 
and therefore granted the above rule nifi to 
difcharge the rqle for the cofts j and after hear- 
ing the other fide made it abfolute, and the laft 
of the above rule3 was drawn up thereon f. 

* Sec the cafe Gates, who, &c. v. Winder, 8 1 poft. 
f ,Same y. WV'Sh, T. T, 29 Geo. III. 

UPON 



COOftbefaai. 



34 RULES IN PERSONAL ACTIONS 

nift forjudge. -P.] T JPON reading the affidavit of A. B. 

:STA:^ ^-i ( I ) and the entry of the iffue on re- 

cord; It is ordered, that the plaintiffs upon 
notice of this rule to be given to bis attorney,, 
Ihall, upon Monday, [^c.J (hew caufc why the 
like judgennent fhould not be given for the de- 
fendant as in the cafe of a nonfuit, purTuant to 
the ftatute in that cafe made and provided — 
upon the motion of Mr,^ RuffsU. 



•<" 



MchargiBgAt P.? UPON reading the rule made in this 
t^^^^:.. -^-^ caufe, on Monday, [&fr.] (i) in this 
^^^\ X^rw, the aflidavit of £. jF. gmtleminx ( a) upon 
•ifi. keajring cowfel for be A parties, and upon the 

^•6 attfrneT'* Undertaking, of the flah^ig t3o hripg on the 
faft^* ^ * iflwe in this caufc to be tried at ^^ fitting ^ter 
L'L'i^'t«t ^^« ^^f^r Undm ( 3) 5. It is o^ere4 th^t the 
f ThV^'rJ'i" faid rule be difcharged, and forUier ttme is aU 
i^uti' arc. lowed to the plaintiff to bring on the iffue to 

be tried purfuant to his undertaking \ and th^' 
fame is then peremptorily to be brought on to 
be tried — upon the niotion of Mr. Erjkine for 
the plaintiff, and Mr. Bower for the defen^ 

dant. 

UPON 
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P. 7 U PO N reading the rule madte in this Abfoiute for 
-Z>J caufe, on Monday, [^c] (i) the affi- {"Ht^Trfa"'* 
davit of G. H ^^//m^;?, (2) and upon hear- ?°gtoA7aJJSr 
,ing counfel for both parties; It is ordered, (0 The rute 
that the like judgement be entered for the de-- j^) The piaio- 
fendant as in the cafe of a nonfuit, purfu^nt to affiJ^.-JS* 
the ftatute in that cafe made and provided — ^*^' 
upon the naotion of Mr. Palmer for the ;^mu^ 
tiff J and Mr. Lawes for the defendant. 



The Tike. 



p. 7 U P O N reading the rule made in this 
-D. \ caufe, on Monday , \(^c.'\ ( i ) the affida- 
vit of A. B. (a) and no caufe being fhcwn to NocaofcA^wm. 
the contrary ; It is ordered, that the like judge- nifi. 
ment be entered for the defendant as in the cafe i^cc of th/ruic 
of a nonfuit, purfuant to the ftatute in that cafe "* * 
made arid provided— upon the motion of Mr. 
Kujfell. 



THE legiflature having authorized the 
court to give judgement for the defendant, as 
in the cafe of a nonfuit , in default of the plain- 
tiff 's proceeding to trial in due time *, if he 

• 14 Geo, II. c. 17. f. 2. 

6 does 
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does not give notice of trial in the term fuc-t 
cceding that in which the iffue was joined *, or 
proceed tp trial purfuant to his notice, the de- 
fendant may apply to the court for judgement, 
as in the cafe of a nonfuit, without any no- 
tice of the motion f (even though no pro- 
ceedings have been had for four terms ; for it 
is held that the rule requiring a term^s notice 
of proceeding in that cafe does not extend to 
this motion J ) on a Ih.ort affidavit of the 
fafts, and on which the above rule nifi will be 
granted, that is fuppofing the iffue is entered ^ 
for that muft ftrft be done, as the rule is drawn 
tip upon reading the entry of the iffue on re- 
cord, as well as the affidavit, fo that the entiy 
of the iffue is fuppofed to be read at. the time 
of the motion ; but that as now dlfpenfed 
with, and the praftice is to get the clerk of the 
papers to mark, the roU " Read," cither in the 
treafury, before the court firs, or in court at 
the time the motion is made^ 

But a 'peremptory undertaking is in general 
now fufficient to difcharge the rule nifi on the 
firft application, except in penal aftionsi for 
this rule is granted in qui tarn adions, as wdi 

* Hall V. Bachannan^ 2 Term Rep, 734, 
t And fee Loft, 265, 

X Doe, on the demife of Phillips and others, v. Mofes, 
5 Term Rep.»634. 

as 
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u others *, and in fuch the court will expe(^ 
a real cxcufe ; but the infolvency of the defen-- 
<kint, fince the comn>encement of the aftion 
has been held a fufficient one with a peremp-^ 
tory undertaking f: and ^a rule to the cf* 
fijft of the fecond of the above rules is drawn 
up thereon i and though the rule nifi be dif- 
'diarged on an affidavit which contains an an^ 
fwcr falfe in itfelf^ yet the court will not after- 
wards open the matter, on an affidavit difprov-^ 
ihg the contents of the former one, as the cofts 
is the only objeA of fuch an application ;{;. 

And if the plaintiff afterwards does not pro- 
•oeed to trial, puffuant to his undertaking, t{^. 
court will, t)n a fliort affidavit of the fafts, 
accompanied by an office copy of the pe- 
remptory rule, which Ihould previoufly be got 
fi?om.the clerk of tlie rules' office, grant another 
rule nifi, on the fhcwing caufe againft which the 
court will expeft a rcajonable excufe; and the iyi - 

Jshency of the defendant, after the action brought, 
has been held a fufficient one§ : but if the caufc 

. ihewn be infufficienty the rule nifi will be made 
abfolute, and the rule thereon will be drawij up 
to the effed of the third of the above rules; and 

• Watfon, qui tam, v. Jackfon, i Wi!. 325, 4th ed. 
But fee Sayer, 22. S. C. 
t Cates, who, &c. v. Palmer, E. T. 29 Geo. III. 
t Davies v. Cottle, 3 Term Rep. 405, 
J Bailly v. Wilkinfon, Dcug. 646. fo 
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fo wiH cither o( Ae rules nifi be made ahfolutei 
if no caufc be llicwn againft thfem, on an affida- 
vit of the fcrvice of thenllej and then the abfo- 
lute rule thereon is drawn up to the e&a of* 
the laft of the above rules. 

But in replevin, the rule will not be graftt-i 
cd, as bodi parties are adors, and the defen- 
dant tnay carry down the record by provifo.*! 
nor where the plaintiff has dnce carried down 
the record for trial, as after that the defendant 
fliould carry it down by provifo f : neithei* 
will the rule be granted until after the term 
fucceeding that in which the'iflue is joined, it 
the plaintiff do not give notice of trial, even 
though it may have been joined early enough 
in the term for the plaintiff in a town caufe to 
have given notice of trial for the fittings aftef 
the term ;J; j nor unlefs all the defendants apply 
for it II : neither can tme of two defendants hav^ 
judgement, as in the cafe of a nonfuit, di 
ally if the other defendant has let judgement go 
by default §• 

* Jones V. Concannon, 3 Term Rep, 66 1 ; and Short^ 
ndgt V. Hiern, 5 Term Rep. 400. 

f King vw Pippctt, i Term Rep. 492 ; and Mewbum 
Jr. Langley, 3 Term Rep. t -. 

X Munt and another v. Tremamondo> 4 Term llep. 557* 

II Watfon, qui tam, v. Jackfon^ Boys, and Webfter, Sayer 
fti; and Jennings, qui tam^ v. Wilfon and two others, ibi 1 03^ 

& Wellcr V. Goytonand Walker, i Burr. 35 8i 
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P.ljT is ordered, that the plaintiffs upon Nifi to ict aCde 
•^' 3 notice of this rule, to be given to his^ for a"nl^ttid[ 
^tomey, fliall, upon Saturday^ L^^-] A^^w * "* 
caufe why the nonjuit ( i ) obtained in this caufe, (?) Or<<«w- 
<hf^ld not be fet alide, and a n^w trial had 
between the parties ; and that in the mean time 
iforther proceedings * in this caufe be flayed— 
upon the motion of Mr. Erjkine. 



"■■■■ ^ 



P. 7 U P O N reading the rule made in this Abfoiutjcthwa- 
■^•-> caufe, on We^mjaay^ L^^-'] (i) and (OThcwie 
^pen hearing counfel for both parties, It is or- ^ 
<fcred, that the nonfuit (2) obtained in this caufe (2) "Oxfop. 
be fetafide, indanew trial had between the 
pai*ties— upon the motion of Mr. Erjkine for 
the plaintiffs and Mr. Rous for the defendant. 

jP-7UPON reading the rule made in this Difei)argmg tht 
^•3 caufe, on Monday ^ [^^.] (i) and upon cofts!*' '^'^ 
hearing xounfel for both parties. It is ordeN nll^^^ '^ 
td, thut the faid rule be difcharged ; and it is 
referred to the matter to tax the plaintiff his 
cofts -occafioned by this application ; which .^ 
cofts, ivten taxed, fhall be paid by the defendant 

ta 
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to tht plaintiff or his attorney — upon the md^ 
tion of Mr, Mingay for the plaintiffs and Mn 
Erjkine for the defendant. 



IF a verdilf has been obtained^ or the 
plaintiff has been nonfuited by the miftake oi 
mifdireSlion of the judge at nifi prius, even in a 
penal aftion *, the court will, afbcr a rule tp 
fiiew caufe, witheut any affidavit of the fedsj 
(unlefs the judge who tried the caufe happen to 
die in the intermediate time j for then it fcenns 
the courfe is for the account of the caufe to be 
brought before jhe court upon affidavit f) fet \t 
afide without cofls J» 

As where, iri a penal aftion, a notice to pro-^ 
duce papers on the trial had been fervcd on the 
defendant's attorney ^ and the late Mr, Juflice 
Gould, who tried the caufe at the Maidftone 
affizes, 1789, had nonfuited the plaintiff, becaufe 
the notice was not ferved on the defendant him^ 
Jelf\ the court. On a motion to fet the nonfuit 
afide, being of opinion i^tfervice ^zsfufficientj 
granted the above rule nifi for that purpofe, and 

• Wilfon V. Raftall, 4 Term Rep. 753. 
+ The King v. Daniel Holt, 5 Term Rep. 436, 
X Fochin v. Pawley, i Sir W. Black. 670; Rice v« 
Shute» 2 Sir W. Black. 695; and 5 Burr. 261 1. S. C. 

afterwards 
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fclilbrw&rds made the fame abfolute, and the fe^ 
cond of the above rules was drawn up thereon** 

The rules for a new triai will alfo be gnuited 
in a variet7 of other cafes, where the grounds 
are (ufficient in the opinion of the court, moft . 
of which are to* be found in the books of 
Jprafttce f • And in fuch cafes, if the point 
has been fared at nifi prius, or the fa£ts on 
which the application is founded will appear 
on the judge's report who tried the caufe, the ' 
rule nili may be obtained without any affidavit .. 
in fupport of it ; but if the point has not been 
iaved, or the h&s will not appear from the 
report, there mxift be an affidtmt of the circum- 
ilances^ And if, on (hewing caufe againfl the 
rule nifi, the opinion of the court is with the 
verdid or nonfuit, they will frequently d^^ 
€barge the rule with cofts, and then the rule 
thereon is drawn up to the efFcd of the laft of 
the above rules. 

It has been faid, that when a new trial is 
granted, it is always upon payment of cofts 

• Catcf, ^ho^ &c. V. Wiftder, reported in 3 Term Rep. 
306, by the name of Cates, qui tarn, v. Winter. 
f Sellon, 5:5 ; Tidd, 601 ; Impey, 262, 3d ed. 

G to 
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to the party in poi&fiion of the verdift^ $ htif 
the rule does not feem to be quite fb general^* 
for verdi£b and noniuits obtained by the mif- 
lake or miidireftion of the judge at ni& prii|» 
are now conflandy iet afide^ and new trials dl-^ 
refbed thereon> witboui cofts f ; and fb verdi£t» 
have been fet afide^ and n^w trials granted 
without coftsj where they have been obtained 
by a trick X^ or an un&ir advantage §> or con- 
trary to law and the judge's opinion |. 

So it has been f^d to be the pradice of thii 
court, that the rule nifi muft be mored for 
toitbift four days of the beginning of the tenn,^ 
including the firft, if the caufe was tried in thof 
preceding vacation ; but that the court wil^ 
rinder particular circumftances, permit the new 
trial to be moved for after the four days are* 

^ Bright, executor of Hannah Crifpfi widow, v. Sy- 
non, I fiurr. 390. 

f Ste p. €o« ante .^ 

t Montpeflba t. Randle^ Ball. Nifi Frioi, 328. 

§ Anderfon v. George, i Barr. 352. 

n Pochin y. Pawley, i Sir W. Black. 670; Edie wS 
mother v. the Eaft India Gpmpany^ ibid. 205 » andlf 

npired; 
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■fecpired*: and in a late cafe + it was held, that 
the defendant could not be heard upon a mo- 
tion for a new trial after the firfi four days of 
the term, and tMt the nilc was the fame in ci- 
vil as in crlitiinai cafes. 

But as the rule for judgement cannot regii- 
arly be entered till the return day of the dif- 
tringas^ which, if the caiife be tried in vacation^ 
is commonly the firft day of the term, and 
Which does not expire t^four days after, exclu^ 
/tve of thie day it is entered, i.i. if entered on the 
third it will nbt expire till the feventh ; and if ^ 
Sunday f , or any other day on which the court 
does not fit^ intei-vene, then not till the eighth^ 
until after Which day the filial judgement on 
the poilea cdnnot bc^ fighed : and as it is faid 
the party is allowed this tinie cither to rriove 
for a new trial, or in arreft of judgement §, it 
feems as if he has four days txclujive of the firft i 
.or five ihcluding it, befides the further tiratf 
for the days on which the eouri may not fiti 

* Blrt ▼. J^arloV^r, Doagi i6i. 
+ The King v; Daniel Holt, 5 Term Rep. 436. 
i 4 purr. 2130. 

% Boote's Suit at Law, 179, ad ed. Richardfon's Pr. 
2^74, 5th ed. ; and In)pey*s Pr. 256, 3d ed. 

Ga But 
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But it does not fcan diat the plainriff has 
this time to move for a new trial on a wmjidu 
inafmuch as there is no ruk for judgement 
given in that cafe, and the judgement thereon 
may be figned immediately after die return of 
the diftiingas*. 

* Rkbardfon** Fr. S75, ^ ed. 



IT 
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P. 7 IT is ordered that the, plaintif, upon Nintoarrefttht 
-^' i notice of this rule to be given to bis 
attorney, fliall, upon Saturday [fc?c.] fhew caufe 
why the judgement on the Jixth^ ninth, and 

twelfth counts, (i) Ihould not be arreftcd, and (0 Being the 

'/ ^ \ ' ' counts on wnica 

that in the mean time further proceedings in ^tc^y^^b^J" 

this caufe be ftaycd— upon the motion of Mr. ^^y^f^^n 

Pabner. J^*" ^"" p*" 

is not inferted. 



P. 7 U P O N reading the rule made in this Abibiute there. 

^* 3 caufe on Saturday [6? ^ .] ( i ) and upon (?) The rui« 
hearing counfel for both parties; It is ordered, 
that the judgement on the JtKth, ninth, and 
twelfth counts be arretted — upon the motion of 
Mr. Erjkine for the plaintiff, and Mr. Palmer 
for the defendant. 



BEFORE the judgement is entered up, 
it may be arrefted for various caufes to be 
found in the books*; and the mode of doing 
it is to move the court in arreft of the judge- 

* 3 Black. Com. 393, 7th ed; Selloti'* Pr. C235 and 
Tidd'5 Pr, 6u. 

G 3 ment. 
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ment i who thereupon grant a ryle nifi, the 
motion for which requires no affidavit in iiip- 
port of it, inafmuch as the ground of tl^ ap«» 
* plication muft appear pn the record^-, for the 
court will not arreft the judgement upon mat- 
ters not appearing on the face of it, becaufe 
they are to judge upon the record itfelff , 

As where, in an aftion fbr penalties undep 
the poft-horfe aft J, the jury at the trisJ found 
^ verdift for the plaintiff, on the 6th, 9th> ancj 
I ath counts of the declaration^ for three pe- 
nalties often pounds each; the court, on a mo-; 
tion in arrefl of judgement, being of opinion 
the aft had ouJ}ed the jurifdiftion of the fii- 
perior courts as to thofe penalties, granted the 
above rule nifi to arreft the judgement, ancj 
afterwards made ic abfolute, . and the above 
rule was drawn up thereon § j and fimiiar rules 
were alfo made at the fame tinie in anothei^ 
aftion of the like nature ||. 

♦ Pechey v. HarrifoD, i Lord Raym. 232; an^ 3 Black, 
Com. 393, 7th ed. 
t Sutton V. Biihop, 4 Burr. 2283. 
J 25th Geo. III. c. 51. f. 15 and 28. 
§ Gates, qui tain, v. Knight, 3 Term Rep. 442. 
11 Same V. MeUilh^ ib. 
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The motion in arreft of judgement may 
be made at any time hfirg the judgement is 
entered;, even after a' rule nifi for a new trial 
has been difchareed *: but it cannot be made 
after there has been judgement in demurrer^ 
for an exception tfiat might have been taken 
on arguing the demurrer f j and if the defend- 
ant means to apply for a new trials and move in 
arreft of the judgement too» the motion for ^ 
liew trial muft precede the one in arreft of 
judgement; as a motion for a new trial cannot 
be made after a motion in arreft of judgement ; 
and the courts if they grant a rule nifi (ox a new 
trial, will, at the inftancc of the party applying,, 
make it part of the rule that the defendant fhall 
have a ctxtaAtiffecific time, e. g, three days, to 
move m arreft of judgement, after they Ihall 
have given their opinion upon the motion for 
a new trial J; or will grant the rule nifi in the 
ahernativsy u e. to ihew caufe why a new trial 
(hould not be granted, or the judgement arrefl- 
cd II ; and if the court arreft the judgement, 
each party muft then pay their own cofts § . 

* Taylor v. Whitehead, Doug. 716, 

f Edwards V. Blunt, i Stra, 425. 

\ Rex V. White and Ward, i Burr. 333, 

|| Cameron et ai. v. Reynolds, ander*iheriff,Cowp. 463, 

G4 UPON 
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Klfi to retain 
the damaget 
fend cofts in one 
•^ion toward! 
fatisfadion of 
the debt and 
tofts in anoCher^ 
^e^'eej) the 
Cune partJef. 
(OQfchefaas. 



A^iblute there- 
(i) The rule 

am 

(«)Ofthefer. 
vice of the Tuie 



man^^and ^otkfT^ (i)It is ordoredf tSat the 
plmniiff in t^e iirft cwfer ^^Q notice i>f &ia 
rule to be givw to his attcnrney, fliali ^ipon 
Saturdajf nixt Ihew caufe why. R. 3:^ ihi-drfend^ 
imt in die faid grft c^uft^ md^Mfl^in^^ 
fccond^ ihojjld jDot be atlibcitjrto f^tatd mbis. 
hands the i^mc^^s recovered at tlaUft ^Affixes 
held at the cafik (^EfC^ier^ m jcmd for the t^uitty ^ 
rfDevoHy by the faid A. A. the flaintiff in the 
faid firft-memloned caufe, together with bis 
cofts therein, towards fatis&flion of the debt 
recovered againft the faid A. A. at the fame 
affixes y by the faid B. B^ in the faid laft-men- 
mentioned caufe, and bis cofts, to be taxed 
therein ; and that all further proceedings there-t 
in be flayed — upon the npotion of Mn Gikhs^ 



'mm 



'^0' 



ir*^ 



t^rr 



T^ 



A. B. in treJpaJs.TUVO^ reading the rule 

B. A. in debt. 5 made in this caufe, on 
Wednejday [&?<:,] (i) the affidavit of G. tt (2) 
and no caufe being fhewn to the contrary j It is 
ordered, that B. ^^ the def^dant in the feid firft 

c^ufc^ 
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caufcj zadplmtiffm the fecond, be ^t liberty 
CO JT^tain in'i&ir hanck the damages recovered at 
^h Iqfi affixithild m the softie rfEsceter^ in and 
for tb^ ecu»ty o/Devtm^ by yf, y/^ the plaintiff \ti 
the faid firft-mentioned cauie> together with 
bis <^(U thereUiy towards fatisfa&ion of the 
debt ttcwfSjftd againft the faid 4. J. at the 
fame qffizu^ by die faid B. B. in the laft-men- 
doned caufe^ and bis cofts to be taxed thereiii 
-~upon the motion of Mr. Gih. 



IT is the courfe of the court now to per- 
mit money recovered by judgement in crbfs 
^ftions to he/et off*^ even though a third 
perfon is concerned f j and they will therefore, 
in fuch cafes, on a Hiotion, fupported by a 
fhort affidavit of the faAs, grant a rule ni(i of 
the above nature, and afterwards make it ab- 
folute, whether it is oppofed' or not ; which 
was the reafbn no caufe was fhewn againft this 
irule nifi| ^nd thereupon it was made abfolute, 

* B^ikemUe y. Brown, and Brown v. Bafkerville, % 
Parr. 1229; and Wills and Crabb, Bull. NL Pri. 356* 
t Mitch^ V. Pldfi^ld^ 4 T^rm Rep, 193. 

and 
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end the lafl of* the above rules was drawn up 
thereon*. But as the attorney far the party 
i^gainil whom the application is made has 
ia lien for his cofts in the matter on the money 
recovered by his client f, if he infills on it, when 
the application is made, the court will not di- 
ved him of his lien, but dire6t him to be paiJ^ 
before they permit the fet-ofF to be made J 5 in- 
deed fo careful are the court that the attorney 
fballbe paid, that where the defendant's attorney 
|)aid the plaintiff himfelf the debt and colls re- 
covered, ^^»^//Vtf from the plaintiff's attorney 
pot to do* fo, becaufe their bill was not fatis-r 
ficd, the court ordered the former to pay over 
lagain to the latter the aniount of their lien on 
jTuch debt and cofts || , 

s 

* Frod V. Woplcombe, and Wookpnibe y. Froft, E^ T» 
^7th Geo. III. 

.+ Welch V, Hole, Doug. 226. 

^ Mitchell V. Oldiield, 4 Term Rep. 123, 

jj S^ead V. Popper, ^ Term ^ep. j6i. 



IT 
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P. 7 TT is ordered, that an order of nifi prius Awaking ^n or- ^ 

^ V ■ * der of nifi priuf 

•t'- i made at the fttting held at Guildhall^ f ^uic of cowrt; 
in and for the city ofLQndony on ^uefday the 4/& 
iday of Mar^b lafi fajiy before the Right Honour^ 
4ibk Lhyd Lord Kenyon, Lord Chief Jujiice of this 
court y ajfigned to hold pleas in this courts be en- 
tered and made a rule of this court : which faid 
order is in the words following; to wit. It is 
ordered by the court, by and with the confent' 
of the plaintiff and defendant^ their counfel and 
attorpies, that it ^(?, and it is hereby referred to Or, (« Thejo^jf 

find a vcrdia for 

A. jB. of London^ merchant , to take and fettle the tht plaintiffs^ 
accounts between the plaintiff and the defendant i coft8 4oj. fub- 

' , . je£l to thia or- 

ftnd that a verdiSi fhall be entered for fuch Jum as der, and the a^ 

ward to be made 

fbdl be found due by the faid arbitrator ^ from purfuantthcrctoi 

•^ J -^ ^ ,/,„i and that a// wa/- 

the defendant to the plaintiffs fo as he mail make ten in different 

J irrt_ 7. J • • • /-J hctweentbcpartits 

and publilh hts award m writing, of and con- in this cquje ihaii 

. • ./• • n« i_ r be referred to 

cerning the premifes in queftion, on or berore the award, order, 
Xhtfecond day of MichaeMas term now next en^ final end and 
Juingy and that the faid parties (hall and do ^.^.cx). and, 
perform, fulfil, and keep fuch award, fo to be <£»'», 'mrcbanis*"i 
made by the faid arbitrator as aforefaid. And 
it is alfo ordered, by and with fuch confent 
f^ aforefaid^ that (hp cofls of tihis caufe fhall 

abide 

8 
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abide the event and determination of the faid 
awfirdi and that xhe cofts of the xe&rencc 
(ball be in the difcretion of the faid orHfrator, 
who ibaU dired and award by whom, and to 
wbom> and in what manner^ the fame fhall 
be pakL And it is like wife ordered, by 
and with fuch conient a^ aforeiaid, that the 
jMnifff'sind ^f^dant reipe£l:ively are to be ex« 
amined upon oath, to be fworn before %he 
Lord Chief Juftice, or fome c)ther Judge of 
the fame court of our Lord the King, before 
the King himfel^ if thought neceflary, by the 
faid arbitraior^ and to produce before the faid 
arhtratdr all books, papers, and writings, 
touching or relating to the matters in difference 
between the laid parries, as the faid arbitrator 
ihali think fit ; and that the witneiles of the 
flaintiff and skfendant refpcftively are to be ex- 
amined upon oath, to be fworn before the Lord 
Chief Juftice, or fome other Judge of tjie fame 
court. And it is alfo ordered, by and with fuch 
qonfcnt as aforefaid, that neither the plaintiff 
or the defendant fhall profecute or bring any 
aftion or fuit, in any court of law or equity, 
againfl the faid arbitrator^ or bring or prefer 

any 



J 
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;iny bill in equity againft each other, of and 
concerning the prennifes fo as aforefaid referred. 
And it is farther ordered, by and ^ilh fuch coii- 
fent as aforefaid, that if either partf^h^h bf 
affcfted delay or otherwifc, wilfully' pft*^^rit 
the faid arhitrator frooi making his awarf, bi 
Ihall pay fuch cofts to tlie vtlkr ^s die court of 
our Lord the King Ihall think rcafbhabk and 
juft. And laftly, it is ordered, by the like c^- 
fent as afbrefaid, that the faid . court of our 
Jjord the King may be prayed, that this order 
may be made a rule of the fame court-— upoh 
the motion of Mr. ^E^inaffe. 



P. 7 UPON reading the order of nifi prius, EftWginf tu 
^* J this day made a rule x>( court, and by arbitrator's 
die confent of counfel for both parties 5 It is award, 
ordered, that the time limited for the arbitra- 
tor's making his award in this caufe be enlarged 
for fourteen days next enfuing^^upon the motion 
of Mr. 'Efpinafe, for the piaintif, and Mr. 
Chambre for the defendant. 



WHEN 
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WHEN a caufe is rrferrid at nifi priusi 
and cither party have afterwards occafion 16 
apply to the court thereon, as for inftahce to 
enlarge the time for the arbitrator's making his 
award (the niotion for which is of courfe^ with-* 
out any affidavit of the fafts, on the application 
iDf one party, and confent of the other) the ord- 
er of nifi prius muit at the fame time, if no6 
previoufly done, be made a rule of court; the 
motion for which is alfo ofcourfe*, without 
.any affidavit of the fafls^ on the application o^ 
iitbtr party, and the rules thereon wiU be 
drawn up to the above effi^ft* 

The order of nifi prius, made an ordef of 
Court of by the above rule, is the common one 
on a reference a£ nili prius in London and 
Middlefex; and it may be obfcrved that \t 
feems prudent^ on the part of the plaintiff, al- 
ways to have a verdift taken for a certain fumi 
fubjeft to the reference j as it is faid> if there 
be bail in the aftion they will otherWift 
be difcharged f ; and it alfo feems the fum 
Ihould be a fufficient one to cover the plain* 
tiff's demand, as it is faid if the award be 
for a lefs fum than the verdift, the plaintiff 

* Rex V. Addington, Saycr, 259* 
t Scllon'« Pr. 483. 

may 



ftiay levy the equitable cofts out of the c*« 
ccffes^. ' 

And it muft always be remembered, that tftc[ 
fubmiffion to the reference of all matters iri 
ii&fference between the farties in the caufe is not 
- confined to the fubjeft matter in the particular 
aftion then depending, but will extend to crofi 
dem^ds between the parties, but a reference, 
of all matters in difference in the caufe between, 
the parties is confined folely to the matters' in 
difpute in that aftion f j and in order to mark 
the diftinftion between the two references the 
more clearly, it has been recommended that thtf 
words of the former reference fbould be of all 
matters in difference between the parties^ omitting 
the words '^ in the caufe," and the latter all 
matters in difference in the caufe^ omitting ^^ be** 
tyeen the parties \.^ 

The claufe that the cofts in the caufe (hall 
«bidc the event, means only the legal events and 
therefore the plaintiff is not entided to cofts, if 
the arbitrator award him a lefs fum than would 

• Impey's Pr. 653, 5th ci 

f Malcolm and another, aflignees, &c. V. FnUarton, % 
Term Rep. 645. 
X Smith V. MuUcr, y Term Rep, 6*4. 

carrjfn 
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carry cofis on a i^rdidt* i nor are executor 
liable to cofts on fuch a reference^ other than 
they would have been dn ayerdi£tt$ ^^ the 
cofts meant are only the iommcn cofis between 
forty and party \ and if the arbitrator award 
more as cofts between attomty md client, the 
court wiU> after a ruk niii, fet that part of the 
award afide % • And if cither party, after the 
order of nifi prius is made a rule of court, file 
a hill in equity refpeding the matters referred, 
the court will grant an attachment againft him, 
and at leaft make him difmifs the bill, and pay 
all the coib occafioned by fuch mifconduft § • 

^ Swingleharft r. Altham and anotliery 3 Term Rep. 
138. 

f Loft, 391 ; and Highnam and another, execatorf^ && 
V. Hafiell, dted in Swioglehurft v. Altham and anothefr 

t Marder V. Cox, Cowp. 127. 

^ Rex y. James Wheeler, 3 Burr. 1256. 



UPQN 
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1^« 7 T T is orderedi that the attorriey for the to be prefcnt at 
-D- 1 ^?^»/^fhall give notice to Mr. H. *«^°«^^^'- 
attorney for the^^J^^^^^/iof the time of tax- 
ing cbfts betWeeri'tlfe pahicsi that he may be 
prefeht if he thinks fit, ' 

Side bar. ' ' ^ ^ 



'»' ■■!. " I * 1^ ■■■■■ f l ♦lo t M» ■■»!■ ■ t l Will I I .111! «.lll» , ij, 






WH^Nthfe aftion is decidedi and the 
attorney for the fuccefsfiil party is intitled to 
fign his' jiidgementi and confeqiiently to tax his 
increafedco^i^iiitTtony fhc attorney for the iin- 
fticcelsful party may get this riile to have no- 
tice of the time of fiaxirig the coftsi and' thereby 
an opportunity of feeing what the matter allows, 
and of objefting to any improper charcre that 
may be made before the mafteir ; who^ after 
hearing both parties, will decide whether the 
fcharge obje6ted to, or any and what part of it^ 
iought to be allowedi and will thereupon allow 
or difallow^ it accordingly. 

But if the charge in difpute be of any mag- 
nitude, and the party againft whom the matter 
gives his opinion is dijfatisfied therewith, it may 
' be advifeable for him to appeal therefrom *, by 

* See p. 72, ante. 

H 



an 
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1 an application to the couitj on an affidavit of the 
fafts, for the matter to review bis taxation i 
when the court will grant a rule nifi, if they 
fliould not be fatisfied with the. matter's deci- 
fion, which will afterwards be made abfolute, 
or not, as the ultimate opinion of the court 
may happen to be. 

And if the fuccefeful party is intitled to tax 
his cofts the fame day the rule to be prefent is 
ferved, the notice of the taxation Ihould be 
immediately given ; but if he is not intided to 
tax them fo early, then the unfuccefsful party's 
attorney fliould at leaft have a day^^ notice: 
this notice it is cuftomary, among therefpec- 
table part of the profeflion at leaft, to give^ 
whether a rule be taken out for the purpofe or 
^ not, and which is ufually to the following efFedt. 

" In the King's Bench. 

" P. againft D. 

" Sir^ 

" / ftiall tax the cofts in this caufc 
" to-^morrdw evening, 2LtJix o'clock. 

" To Mr. fF. H. Lincoln's Inn,'* " W. D. Grafj Inn,** 

•* Defendant's attorney,** " PlaindfF's attorney** 

' *' io«h Jme 1795." 

UPON 



y 
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P. 7 T T P O N reading the affidiavit of J. B. NiS to ftay the 
'^« i gentleman ( i ), It is ordered^ that the agai^nft thf bail, 
plaintiffy upon notice of this rule to Be given of error. 
to himy or his attoraeyi fllalli upon Mmday, dlLwttrn?y"« 
\^c.'] Ihew caufe why the proceedings in the J^^»^«o^^ 
aftion brought againft the bail of the defen-- 
danty upon their recognizance, fliould not be 
flayed until the determination of the writ of 
error now depending on the judgement in this 
caufe, and that in the mean time further 
proceedings be ftayed — ^upon the motion of 
Mr. Baldwm 



P. 7 U P O N reading the rule made in this Abfoiute thereoa 
•^' 3 caufe, on Friday ^ \_^c.'] (i) the affi^ (i)Ruienifi. 
davit of C: E. gentleman (2), and the affidavit (*) ofthefcr- 

. vice of the rule. 

of F. G. gentleman (3), and upon hearing coun- ^^^ The puin- 
fel for both parties ; It is ordered, that further tmzTX 
iproceedings againft the bail of the defendant ^*^*' 
be ftayed, until the writ of error, now de- 
pending on the judgement in this caufe, Ihall 
be determined ; and, with the confcnt of the 
faid bail> it is further ordered, that the faid j 

- H 2 baU 
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bail fliall, within four days next after the deter- 
mination of the faid writ of errorj in cafe the 

« 

fame fhall be determined in favour of the de- 
fendant in error, furrender the drfendant into 
the cuftody of the niarfhal of the marfhalfea 
of this court — upon the motion of Mr. Lamhe 
for the plaintiffs and Mr. Baldwin for the de^ 
fendant. 



WHEN the plaintiff proceeds againft the 
bail on their recognizance, and the defendant 
brings a writ of error on the judgement, and 
before the. bail are fixed, /. e. before the time' 
for their furrendering the defendant is expired, 
applies^ as he may do^ on a Ihort affidavit of 
the fads, to flay the proceedings agaiilfl the 
bail pending the wxit of error, it is a motion 
of courfc for the above rule nifi thereon, and 
which will afterwards be made abfolute * on 
to affidavit of the fervice, if there be no caille 
ftiewn, or, on fhewing caufe, if it is oppofed ; 
and then the abfolute rule is drawn up to thtf 
above effcdt. 



• Gi^pron V. Archer, i Burr. 340^ 

But 
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But if the application be not nmade until 
after the tirne for lurrcndering the defendant 
!s expired, the bail are not at liberty to fur- 
rerider him, but will l>e ordered to fay the 
money within four- days after the affirmance of 
the judgement \ L e. the final affirmance of 

The court, however, will not flay the pro- 
<J€cdings, if it appear plainly and unequivo- 
cally to them that die writ of error is brought 
merely for delay J, as if the party himfelf 
confels §, or his attorney j], or bail f , declare 
*hat the writ of error is brought only for de- 
lay, or ufe expreflions equivalent to fuch a 
declaration **. But the plaintifF*s fwearing;> 
that the writ of error is brought for delay, is 
not lufficient to induce the court not to ftay 

. • Richardfon v. Jelly, 2 Stra. 1270. 

f Kerfhaw v. Cartwright and Pear^e, bail of Green, 
5 Burr. 2819. 

J Entwiftle and others v. Shepherd and others, 
2 Term Rep. 78 ; Carter v. Roberta, and fiutt v^ Mow, 
}bid. ; and Kempland v. Macauley and another. 4 Term 
Rep. 436. 

§ Pool V. Charnock, 3 Term Rep. 79. 

II Law V, Smith, 4 Term Rep. 436. 

f Evans v. Gilbert, ibid. 

** Mafterman v. Grant, 5 Term Rep. 714, 

H 3 thp 
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the proceedings *, nor is the writ of error'^ 
being brought on a judgement of nonfuit ofit- 
fclf a fufficient ground for that purpofe fi 
though the court in one c?ife refufed to fft 
afide a defendant's execution for the cofts of a 
nonfuit, (lied out after ^ wrjt of error w^s 
brought, and the allowance of it ferved J. 

Neither will the court permit execution to 
be takcp out pending a writ pf error in par- 
liament, merely becaufc the defendant fufFcr- 
cd the judgement to be affirmed in the exchc- 
. ' quer chamber without argument § : and if the 
plaintiff brings an aftion on the judgement, 
the court will give the defendant leave to w- 
park until the determination of the. writ of 
error || ; but if the defendant obtains no fuch 
leave, and the plaintiff proceeds on, aqd 
recovers, yet he cannot fue out execution on 
the fecond judgement until the writ of error 
be determined ^. 

• Chriftiev. Richardfoh, 3 Terra Rep. 78. 
f Levett V. Perry, 5 Term Rep. 669. 
X Kempland v. Macauley and another^ 4 Term 
Rep. 436. 

§ Harrif^n'v. Grotc,6 Term Rep. 400. 

11 Newton V. Swymmer, Sayer, 43. 

fBcnwell V. Black, 3 Tenn Rep. 643. * 

IT 
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P. 7TT is ordered, that the marlhal of tne Forthemwihai 
^* 3 marfhalfea.of this court ihall bring the Ae defeildrnf to 
drfendant into this court, within three days next dy.'° 
after notice of this rule to be given to him 1 or 
fhall give a note in writing under his hand, ac- 
knowledging the defendant to be in his aftual 
cuftodyi or (hall Ihew caufe to the contrary 
within the time aforefaid, upon notice thereof 
being given to the attorney for iht plaintiff. 
3ide ?ar. 



mm^m^fimm^^^^ 



I do hereby acknowledge the within- The mirftaPi 
named defendant to be a prifoner in my cuftody, ^^^^ thereon. 
at the fuit of the within named plaintiff. Dated 
the 2^tb Jpril, 179 J, 

fF. Jones, marlhal. 



•*-T 



B E F O R E a prifoner in the cuftody of 
the marlhal can be charged in execution, it is 
neceflary to get the marlhars acknowledge- 
ment of the prifoncr's being in his cuftody; in 
order to do which, the above rule muft be got 
from thp clerk of the rules' office, an4 left at 

H 4 the 
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the office of the clerk of the papers of the 
kmg*s bench prifon, and which may commonly 
be had again the following day, with the mar- 
flial's acknowledgement thereon, to the abova 
efFeft, wrote either at the foot or on the bacl^ 
pf the rule. And this acknowledgement of the 
marihal's muft be of the fame term the defen* 
dant is charged in execution j for if there be 
none of that term, the court will difcharge the 
defendant for want of it *. 

'\ Fiihcr V. Stanhope, i Term ]p.ep. 464^ 



UPON 
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P. P. plaintiff. 7 U P O N readiog the pe- To bring the 

D. D. defendant. I ^rion of the defendant^ S'arg^'* 

(l ) the copy of the fheriff's warrant, the certi- T%\^heT^ 

ficate of the keeper of the fherifF's ward or pri- '/^'^ ^^^ ^^ 

fon in and for the county ofDevm ( a), the affi- (2) of the, 

of detainer. 

davit of E. F. (3) the affidavit of G. H. and the (3) of tiic %. 

- 1 J / \ T • nature ofthe 

liotice and account thereto annexed (4;; It is defendant toite 
ordered, that the faid keeper (liall carry the de- Seke^pertotkc 
fendant before the judges who fhall hold the ("J^orth^i^- 
next affizes in and for the faid county, and that J^"^„^'^^ 
a copy herepf "be delivered to the plaintiffy or ^^^^^^'^ 
left for him at his ufual place of abode, at leaft 
fourteen days before the faid aflTizes, that^m^y 
pcrfonally, or by his attorney, (hew caufe (if any 
be, has) againft the difcharge of the faid defen- 
dant out of the cuftody of th^. fheriff oi die faid 
county y as to the execution with which he ftands 
charged at his fuit, purfuant to the feveral afts 
of parlianient made for the relief of debtors, 
^ith refped to the imprifonment of tl^cir per- 
fons. 



UPON 
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The like, la P. P. plaintiff. I ][J P O N reading the peti- 

*"•• D. D. defendant. \ ^0^ ^f ^^c defendant, 

(i)Fwtbc (i) the certificate thereto (2) annexed, the 

(2) The mar- affidavit of £. F. gentleman (3), the affidavit of 

IhaPs certificate 

^thecaufcof G. H. and the notice thereto annexed (4); It is 
fj) Of the fig. ordered, that the plaintiff y upon notice of this 
faldil^Mo his*' rule to be given to him^ fhall, upon Saturday the 
C4? Of the fer- ^ 3^^ ^^7 ^^ 7*^^ inftantj at Serjeant* s-inn ball, 
t^e^^^l^uin^ at the hour of »/;/^ in the morning of the fame 
^' day, fhew caufe why the faid defendant fhould 

n©t be difcharged out of the cuftody of the 
marfhal of the marihalfea of this court, as to 
the execution at the fuit of the faid plaintiffs 
And that the faid marfhal do bring the faid de^ 
fendant to the faid place at the time afbreiaid. 



Sl^t"tii«cr i'- P- t^aintiff. 7 TJ P O N reading the rule 
^ D. D. defendant. S ^ made in this caufe, on 

(i) The above 

i»ie- Friday the 5/A day of June injiant ( i ), and the 

t^Dtothcdel affidavit of ^. 5. (2) It is ordered, that the de^ 
fiiarse. ' * ' fendont be remanded into the cuftody of the mar- 
fhal of the marihalfea of this court, until Saturn- 
day the twentieth day of June next enfuing ; and 
that the faid marfhal do bring die faid defendant 

intq 
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fnto Serjeants-inn ball, at the hour o( nine \v^ 
the morning of the fame day, for the purpoles 
in the faid rule mentioned, upon notice of this 
rule in the mean time being given to thz plain- 
tiffs his attorney or agent. 

P. P. plaintiff. TfTPON reading the laft Difchatging 
V. D. drfendant.l"^ ^le (,), the affidavit '^:;^ZT^ 

of C. D. gentleman (2), the affidavit of G. H. ';\^ ^ ^ 

* \ /» u/ (2) Of the fcxv 

and the account thereto anne^edy the affidavit of viceoftheiaft 

'^ "^ rule. 

L K. gentleman (3), and no caule being (hewn (3)Thcaffida- 
to the contrary; It is ordered, that the defen-- pirUcs! ^ 
dant be difcharged out of the cuftody of the 
marfhal of the marlhalfea of this court, as to 
this adtion. 



THESE rules are founded on the aft 
of parliament commonly called the lords a6t ♦, 
(which has been held not to extend to qui tarn 
aftions f ) and the late adt for the extenfion of 

• 32 Geo. II. c. 28. f. 13. 

t Hart, qui tarn, v. Hawkins, 3 Burr. 1322; and 
f Sir W. Black. 372. S. C. 

it. 
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it*. The rule to bring the defendant up to be 
difcbarged is drawn up by the clerk of the 
rules, on the petition of the defendant, with- 
out any motion in court, or the fignature of 
courifcl; and the particular mode of obtaining 
it, and bringing the defendant up thereon, '&c. 
tnay be found in the books of praftice f . 

If, when the defendant is brought up, 
he fllould be remanded till a future day, the 
third of the above rules will be drawn up there- 
on; which Ihould be taken and left at the 
clerk of the papers' office for the marfhal (fup- 
pofing the defendant to be in his cuftody) whq 
win thereon bring him up again Accordingly j and 
if the defendant Ihould then be ordered to be 
di/chargedy a rule to the effeft of the^laftofthc 
above rules will be drawn up thereon, which 
muft be taken to the clerk of the papers' office, 
and the marfhal will then immediately dif- 
charge the defendant accordingly. 

But the defendant may be remanded, on the 
undertaking of the plaintiff (or, if he be out of 
England, of his attorney) to pay him his groats, 
i.e. 2s. 4.d.d, week, if remanded at the inflance 
of one creditor; but if of two or mofe, then if. 6d^ 

* 33 Geo. IIL c. 5. 

f Tidd, 763 ; Impey, 470, 3d ed. 

4 a week 
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a week each*; for the court never allow Icfs 
than the full money mentioned in the aftf. 

The undertaking fhquld . be prepared, and 
figned by the, plaintiff, ready againft the defen- 
dant is brought up, and muft be drawn correft- 
ly, and the money made payable every M?«*. 
^tfy Jj and, being in the nature of a promiflbry 
note, is in prafticc- always wrote on apromif- 
fory note ftamp, and may be in the following 
form : 

" In the King's Bench. 

^' Between P. P. plaintiff, 

'' and 
" D. D. defendants 
^^ 1 do hereby undertake and promife to 
" pay to the above-named D. D. the fum of 
^^ two (hillings and four-pence weekly, and on 
" Monday in every week, fo long as he fhall 
" continue a prifoner in execution at my fuit* 
Dated this fourteenth day oi March y 1795. 
P. P. the above-named plaintiff."* 



it 

cc 



When the defendant is brought up, the 
note muft be delivered by the plaintiff hini- 
fclf to the defendant in court, with the firft 

* 3a Geo. II. c. 28. f. 14. f Loft, 348, 

X Lench v^ Pargiter^ Doug, 6%, 

week^s 
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week's payment, which is for the current week/ 
as the next week's payment becomes due anrf 
mud be paid on the following Monday ; and 
therefore where it was not {o paid, (thougli it 
appeared the non-payment happened through 
the miftake of the plaintiff, in confidering the 
firft week's money, which he paid the defen- 
dant when he was brought up to the affize$, to 
be for the week commencing inftead of endings ort 
the following Monday) the defendant was dif*^ 
charged*. - 

But if it is riot tonvenient for the plaintiff 
to attend himfelf, an affidavit of his Ji^ture to 
the note, which may be drawn to the foliow-s 
ing effe6t, Ihould be annexed to the undertak- 
ing; and then the undertaking and affidavit 
muft, in like manner, be delivered with thfel 
money by the plaintiff's attorney to the defen- 
dant in court, at the time he is brought up. 

^ In the King's Bench. 

" Between P. P. plaintiff 

" and 
" D. D. defendant. 
^^ A. B. of the city of Oxfordy in the county of 
*' Oxford^ gentlemany maketh oath and faith, 

♦ White V. Heard, 27th April 1795, before Lord 
I^cnjroti> at chambers. See the Orders^ p. 1 12 and tiy, 

« That 
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*' That he faw the above-named ^AsJ/Wj/ffigii 
*' the undertaking hereunto annexed, and that* 
•* the name P. P. thereto fubfcribed, is of the 
** proper band-writing of the fkid flaMff.** 



When the groats become payable, to 
avoid the tricka often praftifed by the pri-. . 
foners, and by which they fometimes get dif- 
charged, the money had better not be paid to 
the prifoner, but to the gaoler or turnkey in 
whofe cuftody he may be, who indeed is the 
proper perfon to receive it for him * ; but his 
receiviog it, when the prifoner is intitled to his 
difcharge for' the non-payment of it, will not, 
it feems, afFedl the prifoner's right to fuch dif- 
charge f . 

The money muft always be regularly paid 
on the Monday^ and that before ten o'clock in 
die evenings for if it is not, the defendant will . 
be immediately entided to his difcharge J j and 
may, on an affidavit of the non-payment, ac- 
companied by a certificate of the gaoler of 

"^ Per Buller, J. on a fummons to difcharge the de- 
fendant for non-payment of the groats. Bickley v* 
Tucker, loth July, 1792. 

t Fiiher v. Bull, 2 Term Rep. 36. 

t Ibid. 

the 
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iht caufe of his detainer, and an affidavit of thd 
gaoler's fignature thereto, upon application to 
the court in term, or to a judge in vacation *^ 
obtain ah order for his difcharge for non-pay- 
ment of the groats, on his executing the af^ 
fignment of his cfFefts. 

And if the application is made in the vaca- 
* tion, in a country caufe, the firft order which is 
tmdc on the attendance of the plaintifFs agenti 
6n the defendant's fummons to be difcharged 
for the non-payment of the groats, or, if he does 
not attend on an affidavit of the fervice of the 
fummons on him, and the attendance thereon^ 
is an order niji to the efFe6t of the firflF of the 
following orders > and then upon the attendance 
on the order nifi^ or on an affidavit of the 
fervice of it^ if there be no attendance on it 
iMi the part of the plaintiff, an order ahfolute is 
made for the defendant's difcharge, to the efFeft 
bf the lafl of the following orders, 

*^ P. P. -J Ujpon hearing the attornies or 
** againft I agents on both fidcsj I order; that 

the defendant be difcharged out 
^* of euftody, for non-payment of two fhillings 

^ Lencb v. Pargiter, Doug. 67. 
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" ahd four-pence weekly, purfuant to tiit plain^ 
" ri^'s undertaking, unlels fufficient caufe be 
•* Ihewn to me to the contrary on or before 
" Monday the Tjtb day of April next y at eleven 
" o'clock in the forenoon, at nny chambers in 
^* Serjeant's Inn* Dated the 1 9/i day of Airily 

" 1795- 

« Kef^onr 

*^ A P. 1 Upon hearing the attornies or 
" againft > agents on both fides, I order, that 

the defendant be difcharged out of 
the cuftody oithtjheriff of the county ofDe^ 
von, as to the execution at the pkdntiff*^ fuit, 
'^^ for non-payment of two (hillings and four- 
** pence weekly, purfiiant to the plaintiff*^ un- 
'« dertaking, on the defendant's executing his 
** affignment. Dated the ay/i day o( Aprils 
« 1795. 

" Kenyonr 






When this order is obtained, application 
(hould be made to the ajfociate (with whom 
she defendant's fchedule, &Cr is lodged, on his 



I being 
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bdng brought cip at die afliECs) to prepare the 
i^^maa^ which he wiU d^, anj febid it dOmk 
CD ^ gabkr to be exeateJ by the defendants 
and when that h done, sxidthtorAtt is dieli^ 
vctcA CO the ga((der, the defendant will be ilj^- 
^faifja/accoxdiagly. 

Bvz if the defendant i% brought up in tcmHi^ 
and the plalndfiF icfides tbere^ the ordter is ai/b* 
bite at once ca die frfi fummods, either upon 
the atieodaiace of the plaindJBT's attorney or 
agettf, or on an affidavit of the fervioe and at-> 
tendance of the fummons; and the derk cf the 
ruks (widi whom the papers are lodged on 
the defendant's being brought up) prepares 
the aiTignment thereon, upon the execution of 
which /he defendant will of courfe be djjf'- 
charged. 



UPON 
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P, P. pii^ntif. I f T ^ ^ ^ reading the affi- ^j^°«*«*- 



JU 



D^D» defendant. J davit of tht plaintiffs affignhiseflfeai, 

^ ^ ' , ■ •* -^ under the com- 

thc certificate thereto jinnexed, the affidavit puifivctuufein 
of T. B. and the ieveral notices thereto An- 
nexed; tt is ordered, that the miiQiiX ot 
the marihaliea of this coiirti upon notice of 
dii$ rule tx> te given to him, or his deputy^ 
ibgll) tipoil Saturday^ the fifteenth day of No^ 
^^mher inftanty bring the defendant into i^^r- 
^^anfs Inn ball, at the hour of nine in llie 
thorftirig of the feme day, together with a ceN 
tSficate or copy of caufcs ujiort which he is de- 
twhcd or charged in his cuftody. And it is 
furthef" ordered, that the faid defendant fliall 
then and there deliver in a fchedule or inven- 
tory of luch effefts as he may be now> of was, 
at the time of bis firft imprifonment in this 
a£tionj or at any time 6nce bath been pof- 
feffed of or intitled unto, and of all incum- 
brances afie£ting the fame i and ihall then and 
there upod oath, to be then and there ad- 
iviiniftered to him, Certify the fame to the 
court, and duly aflign the feme for the benefit 
of the plaintiff or plaindfi^Sj as the faid court 

I 2 fhaU 
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fhaU direCt, upon nonce of this nile, lit die 
mem dmc being given to them or dieir at- 
tomies. 



THIS rule is founded on that part of die 
lijrds a:ft *, commonly called the compu^ve 
claiilc, as writ as on die late aft for tlie <eit- 
tcnGoji of it t ; and as the mode of obtainhig d* 
rule does not feem to be poinited oat in any of 
the ix>oks of praftice, k may not be ufeiefi hei^ 
to ob&rve^ that in order to obtain it, fuppp&ng 
the defendant to be in die cuflody of /^ marfi^ 
a ceruficate of the caufes of his detainer niuft 
be got, from the clerk of the papers*. ofiice, 
and' the following «^//V^ zxidi ptttion Ihoiild then 
be prepared and figned by the plaintiff, and a 
copy of the notice ferved at the clerk of the 
papers* office for the marfhal j and oh the 
defendant, and alfo on or left at the dwelling- 
houfe of every creditor, at whofc fiiit the de- 
fendant appears by the certificate to be dei 
tained in cuilody; and an affidannt to die fok^ 
k>wing cSdBt fiiouM be made of the iervice 
of the notice^ &c. : 

• 32 Geo. IL c. 28. f 33 Gca IIL c 5. f. 3- 

In 



> 

I 
I 
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In the King's Benclu N«rkr or the 

Between P. P. fhintiffl S^iSr* 
and 

Take notice, that / intend, on xhx:firfiday of 
^ext Michaelmas term^ or as ibon after as/ can be n. b. The <)e. 
heard, to petition his Majefbr's court of Kin^^s themTtitt^ZZad 

be varted at tta* 

Bench, at Weihuinfter, for a nxk or order of ^der. 
the faid courts dire&ing (i ) the above-nanjed (0 yo*. 
defendant D. D. to be brought op into this 
honourable court, in order that be {2) may {z)y<m. 
be compelled to difcover and deliver inta die 
iaid court upon oath a true account in writ- 
ing, figned by i/ar, (3) of all bis (4) real and (5) Voiu 
perfonal eflate, and of all tnoimlM^nces aA 
feaing the fame, according to the bed of A/j(5) (5)You». 
knowledge and belief^ in order that i£r (6) cftate ^6) voor. 
and cffefts may be dcvcfted out of Bimy (7) ii)^^ 
and may by the judges of the iaid court be 
ordered to be afligned and conveyed in man- 
ner and for the purpofes declared in and by a 
certain a£t of parliament^ nude and pafied in 
the thirty-fecond year of the reign of his late 
Majefty King George dieSecond^intitulcdd** An 

I 3 ** *a 
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''aft for the relief of debtors^ with iielpe^-«i 
''the imprifonment of their perfons, and to 
*' oblige debtors, who fhall continue in exe- 
'' cution in prifon beyond a certain time, and 
*' for fums not exceeding what are mentione4 
*f fai the aft, to make difcoverjr of, and deli- 
♦' ver upon oath, their eftatcs for their creditor$ 
" benefit 5" and alfo in and by a certain othci? 
aft of patUament, mad^ and paflqd in the 
thirty-third year of the reign of his prefcnt 
Majefty, intituled, *f An aft for the further 
*' relief of debtors, with refpeft to the impri- 
*' fonment of their perfons, iand to oblige deb- 
*' tors who fhall continue in execution in pri- 
fbn beyond a certain time, and for ftims not 
exceeding what are mentioned in the aft, 
^' to make difcovery of, and deliver upon oath, 
*' their eftates for their creditors benefit/* 
Dated the fevenuenth day of Oaober i*]^^ 

P. A the plaintiff above-named^ 
Witnefs r, Bs 






1 ' 
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In Ae King's Bench. pwamfaA* 

Between P. P. jplaaatf, 

■'•• ■ ■' •■ and 

ft ■* » », 

- To tkc Ri^t H(MK)Tir?ible Ufpfd hofd Km- 
yoTiy Lord Chief Juftice of Ks Majefty's 
Court of King's Bchch> at Weftmmftcr, 
and the reft of the Judges of the fame 
Court* 

The humble petition of P. P. efTmoer 
HiUy in the city af London ^ u^hdjterer^ 
the above-named plaintiff I 

Sbc^Wth, 
That D. D» the above-named dtfaidanfy is 

a frifoner in the cuftody of the marihal of the 
marlhalfea of this honourable court, charged 
in execution at the fuit of your petitioner^ for 
the fum of one hundred and ninety-ibree pounds^ 
as appears by the annexed certificate. 

That your petitioner apfrAends be is autho- 
rized and impowercd, by virtue of the com- 
pulfive claufe in an ad of parliament [So 
through the titles of the aSsy as in the notice\ to 

I 4 compel 
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compel the above-named defendant D.D. to 
deliver into this court, upon oath, a true ac- 
count in writing, figned by bim, the faid de^ 
fendanti of all his real and perfonal eftate, and 
of all incumbrances afFefting the fanie, ac^ 
cording to the bcft of his knowledge and be- 
lief, in order that his eftate and effefts might 
be devefted out of himy and affigned and Con- 
veyed in manner and for the purpofes declar- 
ed in the faid feveral a6ls. 

Your petitioner therefore humbly profs the 
rule or order of this honourable courc 
for the above-named defendmtt D. Z>. 
to ftiew caufe why he Ihould not con- 
form himjelf to the diredtions of the fiiid 
afts# 

And your petitioner fliall ever 
[ pray, &c. 

' P. p. the aigve-named plaintiffs 



In 
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In the King's Bench. Amdavitt)f iik« 

fenrice of die 

Between P. P. plaintiffs notice,**, 

and 

i). D. defendant. 

^. B. clerk to. Mejjfrs. D. «Ki ^. of M^rk 

Lane, in the city of London, attornies for 

the plaintiff in this caufe, makech oath and 

faith. That the ndme P. P* fet . and fubfcribcd 

at the foot of the petition hereto annexed, is 

the proper hand-writing of P. P. /i^^ plaintiff 

zciA petitioner in thfs caufe. And this deponent 

' forther faith, that he did, on xht feventeentb day 

of OHober laft, ferve the above-named defen^ 

dant D. B. with a true copy of the notip« 

hereunto annexed, marked with the letter fjij, 

and which faid copy was figned by the faid 

P. P. the plaintiff and petitioner in this cauie, 

and witnefled by this deponent, by delivering to 

and leaving fuch copy of the aforefaid notice 

with the faid defendant D. D. bimfelf And this 

deponent further faith, that he did, on xhtfaid 

Jeventeentb day of OSlober laji, ferve £. F. 

G. H. and J* K. being all the plaintiffs in the 

ieveral adions in the annexed certificate 

aamed 
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named (except die Jaid P. P. fbe plaintiff ^sA 
pefiikner in this caufe) and alfo tViUiam Jones ^ 
ejquirey the marlhal of the marlhalfea of this ho- 
nourable court, with true copies of the notice 
hereunto annexed, nfiarked (B)y and which 
laid copies of the faid laft-Aiehtioned notice 
were refpeftively figned by the faid P. P. the 
flaintiff and fetuioner in this caufe, and wit- 
ncfled by this deponent : by delivering tp^ and 
leaving with each of them thaJaidE. F. and G.JL 
cm of Juch copies of the /aid lajt-menticned no^ 
tice; and by delivering to and leaving with the 
Jervant of the faid J. K. at the houje of the faid 
y. K. in Parliament 'fir eety Weflminflery another 
cf Juch copies of the faid laft- mentioned notice s 
and by delivering to and leaving another offucb 
copies of the faid lafl-mentioned notice with Mn 
John Hilly for the aforejaid marfhaly at the office 
cf the clerk of the papers of the /aid marfhaly in 
Saint George's Fields ^ in the county of Surrey. 



» " ■ I '■■ !■» 



WHEN this is done, the petition and 
affidavit fhould be lodged at the clerk of 

the 
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Ac rules* officcy and as foon as twmty d«jrs, 
from the time of the fervicc of the Jiotice are 
expired, the clerk of the rules draws up the 
above rule thereon, which muft be lerved on 
the defendant and creditors, in like manner a^ 
the notice was fervcd, and the original rul^ 
ihould be left, either with the clerk of the pa- 
pers, or the turnkey of the prifon, and an qffi" 
d(yvit to the following eflFed of the fervice of 
the rule made and delivered to the clerk of the 
rules, before or at the time the rule direfts 
the defendant to be brought up, 

f^ In die King*s Bench, Affidavit rf the 

« Between. P. P. phmtiff^ rule. 

'' and 
'' D. D. defendM. 
« W. S. D. clerk to Meffh. D. and H. ^ 
f^ Mark Lane^ in the city of Dmdon^ aifomiet 
'^ fir the plaintiff in this caufe, mikketh oath 
*^ and faith J That he did« on ^uejday the ekveutb 
day of Novdmier itfimt^ &rve the above- 
named difimboit D. D. and aitfb /• K. £.K 
f^ und G.EU (being ^ the pbkitiffi at Whole 
r fuit the ikid drfmdam D. D. is ^ta&^ed in 
5' the cuftody of t!he warlhal of th&s honour-^ 

«^ able 



€€ 
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•^ able court, except the plaintiff m this caufe) 

•^ with a rule of tnis honourable coprt^ made 

" in this caufe, on Friday ^tjeventh. cky of 

** November inftantj whereby it is ordered that 

" the marfhal [Jo fhrotegh the rule,'] by deliver^ 

*' ing to, and having a true copy of the /aid rule 

<« at the boufe ofthejaid defendant D. D. in Saint 

•* George* s Fields j in the county of Surrey y with a 

•' perfon who informed this deponenTfifrw^s '&tr 

*• wife, and at the fame timejhewing her the f aid 

•* original rule 9 and by delivering to, and leaving 

another copy of the faidrule at the boufe of the 

faid J. K. in Parliament Street, W^fimbfiety 

with a fervanf of the faid J. K. and at the 

fame time Jhewingfucb fervant the faid original 

'* rulei and by delivering to and leaving with the 

faid £. F. and G. H. refpeStively, a true c6py 

of the faid rule, and at the fame Jhewing them tb& 

** faid original rule. And this deponent furriier 

** jaith, that he did> on the morning of Friday 

^ the fourteenth day of November infant, deiirer 

^^ the faid original rule itfelf t6> and leave it 

« with, the turnkey of the marfhal of the 

«< marfhaUea ;of this honourable court, at the 

'f lobby of the faid prifbn.^ 

UPON 



u 
u 
u 



if 



P. D, > r T P O N reading the affidavit of die Tor m «ttoriiey 

rc.ZJ. > defendant and another ^ and the pa^ mattere of <om- 

fer "vorttingthereto annexed \\)^ It 4avit. 

is ordered, that Mr. A.B. late attorney for the OJOf^&as. 

faid defendant s fhall^ upon Saturday [&?r.] anfwcr 

the matters contained in the faid affidannt-^ 

ijpon the iBOtion of Mr. Cow^er. 



T.D.I UPON reading the rule made in EnJw^ng nhe 

J? 71 V rj n X • time for anfwflT- 

^•-^* { this caulf^ on Friday, [t^c.J (i) It is Jng it. 
ordered, that Utitfrft day of the nsxl iik. 
iermU fiifther Reremptorily given to Mr. A. 
B* late attorney for the laid defendant, to anfwer 
the matters contained in the affidavit in the laid 
.rule mcnttoned. And it is farther ordered, 
that the affidavits which the faid Mr. A. B^ in- 
tends to read at the time of anfwering the mat- 
terS) ihall be filed four days before the next 
term — upon the motion of Mn Baldwin. 



P.D.I UPON reading the rule made in O'rfdiitrgingiihB 

j^ Tx I " rule, upon the 

-^^-ti' ( this czuk, on Friday, r&?r.1 (i) the attorney** p^- 

S.D.Jy J V -^ ingccruia coflfc 

/uifequevt rule made thereon (2), the (oxhcfirfk 

afidmjitpfA B.gmlman, the affidmnt of G. ^T^^ 

jT rule. 



WIS on both 
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Dil I!t!?^'^ ^ gentleman and another (3 ), and upon hearing 

couniel for the defendant y and alfo Sot thr£dd 
Mr. A. B. in die faid rule named j It is ordered^ 

that the /aid Mr. A. B. do forthwith pay to the 
defendant D. D. or to Mr. F. his now attorney, 
the cofts the faid defendant bdth been put unto 
in thefe caufeSy to he taxed by Mr. Benton 5 and 
it is referred to the faid Mr. Benton to tax the 
faid defendant his cojis occafioned by this afpli^ 
cation: which cofts y when taxedy fhall alfo be 
paid by the faid Mr. A. B. to the faid defen^ 
danty or to the faid Mr. F* his now attorney y 
and thereupon the faid rule be difcharged--T- 
tipon the motiori of Mr. Cowper for the defen- 
dant, and Mr. Baldwin for Mr. A, B. 



W H E N an attorney has mifcohduifled 
iumielf in the courfe of a caufe or other^ 
wife towards his client, the court will inter-* 
pofe its aid on behalf of the perfon injure 
ed, and grant him relief in a fummary w^y 
by motion, according to the circumftances of 
the cafe ; and will therefore, on a motion, fup- 
ported by an offidofoit of the fadbs, grant the 
.above rule to anfwer the matters of the com-* 
3 plaint^ 






m THE KING'S BENOB. " mf 

r 

plaint, atnl afi:erw2irx!s make &ch ultin^iaite r^k 
^there0n,:\as the ju&ice of tbe cafe may requji^ 
,HBd^Hl generally mak€ tb£{ attorney pay the 
sqfts incurred by his impraper conduft *. In- 
deed the fitft of thefejrules is frequeady a ppeB- 
ininary one to a rule againft the attorney for an 
,/Utacbm€nt^ where he has been guilty of grofi 
fraud and corruption, injuftice to his client, to- 
other diflionefl: praftice f* 

But if it does not appear that the attorney 
was grcfsly negligent, igmranty or intention^ 
iiUy blameahky the court will not proceed 
againft him in a funamary way:}; ; and it may 
be oblerved, that where they do, and give ajj^- 
€ific relief by an order in a cafe, where by law 
the party is not intitled to, two different reme- 
dies, he will not be fuffcred to purfue a fecond 
recompence \ and therefore if he afterwards 
brings an aftion for the fame caufe, the court 
will ftay the proceedings in fuch a£):i(Hi, though 
it is otherwife where two different remedies art 
glwn by law, as where an arreft is illegal, for 
there the court only correft the irregularity^ 

^ »*. 

• KfA fee Lofb 84 ; and Doe, ex, dim, Jupp v* An* 
2A«w«,..Cowp. 845. 

f 4 Black. Com. 284. 7th ed« 
. . 1 Piu V. Yalden, 4 Bum zo6a 

and 
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' injprifonwent *• . ^ -- , 

.If j^ party. called pa by la fimilar rule to tpc 

' above one to anfwer the matters in an ajERdavit^ 

or b^ a, rule nifi, cannot be prepared, or is not 

readjr to aulwer the matters, or fhew caufe,t)y 

the day named in the rule, the court will in ^• 

. jpicral, on a fuggeftlon of the reafoB2:-wi^ouC 

any affidavit, give further timcy and then a rule 

to the effeft of the fecond of the atocJve rule$ 

is drawn up thereon. ' But ^he court^tifeA- 

• monly direft it to be made apart'ofthe enlairg- 

cd rule, that the /?^^^T;f/j intended 'to 6te' rfead 

at the time of anfweriiig dte 'mattets,'br fhw- 

'^Irig caufe, fhall be filed 'bjr;i^^//c/i&^^ 
to give the othfer party aii opportunky^^drt^dhg 

^^the office eopies mtimL And' every riSle en- 
larged td'thefubfequent terrn is fixdd for '^ j)V- 
remptory day in tniS manner, 'the' firft fivfe tor 
the firft day, the fecond five for the fecohd day, 
and lb on ; and after the term a lift of the en- 
larged rules, with the tinaes when they 'are ap- 
pointed to come on, is made by the clerk of rtie 

' iijles, arid ftuck up in his office, and a copy of 
it is delivered to the judges the day before the 
beginning of ev^ry termf. , _ ^ . 

;:^5^meron et al. v. ReynoHs Under Sheriff, Cowp. 403. 
V Order H. T. 6 Geo. m. 

UPON 



IN THE KlNG^s BENCa i«f 

p.XJJFO'N reading the affidayk o(J. S. To«ter «p 
A 3 gentleman, and another, { i )jmd the v^jr* ijf SwlIJS^t 
f^/^^//^r»<?y therein mentioned. It is ordered^ MOf^tiCis 
that the j)/W»//^ have leave to enter up judge- 
ment againft the defendant upon the faidwtf rrtf»/ 
pf attorney — upon the motion of Mr. Gibhs. 



I F a warrant of attorney has been exccut- 
pSi above a year, judgement cannot afterwards 
be entered up on it without leave of the court, 
by obtaining the above rule, the motion for 
which is of courie, on an affidavit of the execu« 
tion of the warrant of attorney, of the money 
due on it, and of the defendant's* being alive. 

So, if the warrant of attorney be given to a 
femeJoU, and fhe afterwards marries, leave mifll 
in like manner be obtained, on an affidavit of the 
marriage, to enter up the judgement in the 
name of the huiband and wife^and if entered up 
without, it will be irregular, and the court wilj. 
therefore fet the judgement afide*. 

And iCa warrant of attorney be given to tw& 
jperfoQSj and one of them dies before the judge-- 

f Marder et Ux. y. Lee> 3 fiarm 1469 ; and Loft 330. 

K ment 
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• ment is entered up^ the couitimlI«, on an affidamf 

of the circumftances, give the fujpdixjt leave to 
enter it up*. . ^ ** t 



• Toddr.Dodd, z Wil.jis; andSayer,5. S. C 



THX XNt^» 



ERRORS. 

Pi^e 459 line 1, tn^rt iefare the word ic» ^* i^cii reanKng t&e 

«* darit of A. B."* 

F. 45, L ii,yar «* wikhouk any," a/yj^t *«o» vdhT 
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